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In the United States District Court, Southern 
District of California, Central Division 


No. 12,506-BH. 
ESLI H. DANIELS and HELEN J. DANIELS, 
Plaintiffs, 
vs. 


HARTFORD FIRE INSURANCE COMPANY, 
a corporation, 
Defendant. 


PETITION FOR REMOVAL 


To the above entitled Court and to the Judge or 
Judges thereof: 
The Petition of Defendant Hartford Fire Insur- 
ance Company, a Corporation, respectfully shows: 


I. 

That the Defendant Hartford Fire Insurance 
Company is now and at all times herein mentioned 
has been a corporation organized and existing under 
the laws of the State of Connecticut, with its prin- 
cipal place of business in Hartford in said State, 
and is now and was at the time of the commence- 
ment of the foregoing entitled action, and at all 
times in the Plaintiffs’ complaint and in this action 
mentioned a citizen and resident of the State of 
Connecticut, and a non-resident of the State of 
California. 

IT. 
That the Plaintiffs Esli H. Daniels and Helen J. 
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Daniels [2] are now, and were at the time of the 
commencement of the foregoing entitled action, and 
at all times in the Plaintiffs’ complaint and this 
petition mentioned, citizens and residents of the 
State of California. 


ITT. 


That the above entitled cause is a suit of a civil 
nature over which the United States District Court 
has original jurisdiction, and in which is involved 
a controversy wholly between citizens of different 
states, to wit, between the Plaintiffs, citizens and 
residents of the State of California, and the Defend- 
ant, Hartford Fire Insurance Company, a corpora- 
tion, a citizen and resident of the State of Con- 
necticut. 


IV. 


That the amount in controversy between Plain- 
tiffs and the petitioning Defendant exceeds, exclu- 
sive of interest and costs, the sum or value of Three 
Thousand Dollars ($3,000.00), and is an action by 
Plaintiffs against this petitioning Defendant to re- 
cover on an alleged contract of insurance the sum 
of Fourteen Thousand Four Hundred Fifty Dollars 
($14,450.00), together with costs from this petition- 
ing Defendant. 


V. 
That this Defendant disputes said demand of the 


Plaintiffs and will appear, answer and defend 
against the same. 


HE. H. Daniels and H. J. Daniels 5 
Vi. 


That the foregoing entitled cause was commenced 
in the Superior Court of the State of California in 
and for the County of Los Angeles on the 9th day 
of October, 1950, by the Plaintiffs filing with the 
Clerk of said Court a complaint in said action and 
causing summons to be issued directed to this peti- 
tioning Defendant; that this petitioning Defendant 
received a copy of the initial proceedings herein set 
forth on the 16th day of October, 1950, by service 
upon it at San Francisco, California, of a copy [3] 
of the Plaintiffs’ Complaint and Summons filed in 
and issued by the aforesaid Superior Court of the 
State of California, in and for the County of Los 
Angeles. 


Wat. 

That your Petitioner accompanies this Petition 
and files herewith a bond with good and sufficient 
surety conditioned that Defendant will pay all costs 
and disbursements incurred by reason of the re- 
moval proceedings, should it be determined that the 
case was not removable or was improperly removed, 
and also files herewith a copy of all processes and 
pleadings served upon it in such action. 


VIII. 

That the petitioning Defendant desires that said 
cause be removed from the Superior Court of the 
State of California, in and for the County of Los 
Angeles, to the United States District Court, South- 
ern District of California, Central Division, and 
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prays that said Bond be accepted and that said 
cause be so removed. 


HARTFORD FIRE INSURANCE 
COMPANY 
/s/ By E. EUGENE DAVIS, 
Its Attorney. 
Duly Verified. 


[Endorsed]: Filed Nov. 3, 1950. [4] 


In the Superior Court of the State of California in 
and for the County of Los Angeles 


No. LBC—61,920 


ESLI H. DANIELS and HELEN J. DANIELS, 
Plaintiffs, 
VS. 


HARTFORD FIRE INSURANCE COMPANY, 
a corporation, 
Defendant. 


COMPLAINT 


(On Insurance Policy) 

Plaintiffs complain of defendant and for cause 
of action allege: 

I. 

At all times herein mentioned defendant Hartford 
Fire Insurance Company was and now is a cor- 
poration and was and now is duly licensed and au- 
thorized to do an insurance business in the State 
of California. 
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II. 


At all times herein mentioned plaintiffs were and 
now are husband and wife. 


Tif. 


At all times herein mentioned plaintiffs, as joint 
tenants, owned a certain frame building situated 
‘at 3003 Palos Verdes Drive, East, Palos Verdes, 
California, the same being located upon Lot H, [9] 
Rancho Los Palos Verdes, Los Angeles County, 
California. 

IV. 


On or about December 1, 1948 defendant issued 
to plaintiffs, upon said building, a written policy 
of insurance, a copy of which is attached hereto 
marked ‘Exhibit A’’, and in consideration thereof 
plaintiffs paid defendant a premium in the sum of 
$120.00, as set forth in said policy. 


iy . 


On or about March 9, 1949 defendant, by en- 
dorsement of said policy of insurance, effective as 
of March 4, 1949, increased the amount of insurance 
on said building under said policy from the sum 
of $10,000.00 to the sum of $15,000.00 and issued 
its written endorsement of said policy, a copy of 
which is attached hereto marked ‘“‘Exhibit B”’, and 
in consideration of the issuance thereof and the in- 
erease in the amount of said insurance plaintiffs 
paid defendant an additional premium in the sum 
of $54.90, as set forth in said endorsement. 
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VI. 


Said policy of insurance was issued for the term 
of three years beginning on December 1, 1948 and 
ending on December 1, 1951, and at all times herein 
mentioned said policy of insurance was and is now 
in full force and effect, and at all times since March 
4, 1949 said endorsement of said policy of insurance, 
was and now is in full force and effect. 


VII. 


On or about December 19, 1949 plaintiffs suffered 
direct loss to said property so insured by said policy 
of insurance caused by perils insured by said policy 
of insurance. Said direct loss was caused by ex- 
plosion occurring in said building so insured and 
from hazards inherent therein, and resulted in the 
rupture or bursting of a water pipe which was a 
part of the insured building and caused the rein- 
forced concrete slab forming a part of said [10] 
building to be deformed and cracked and caused the 
door and window frames, floors and plaster of said 
building to be cracked, deformed and damaged and 
by reason thereof said property so insured by said 
policy of insurance, and plaintiffs were damaged in 
the sum of $14,450.00. Said loss and damage was not 
caused by explosion originating within steam boil- 
ers, steam pipes, steam turbines, steam engines or 
fly wheels and was not caused by explosion, rupture 
or bursting of steam boilers, steam pipes, steam 
turbines, steam engines or fly wheels. 
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VI. 

Plaintiffs are informed and believe and on that 
ground allege that at all times herein mentioned 
Hamman & Avery, a partnership, was and now 1s 
the duly authorized agent of defendant in connec- 
tion with all matters pertaining to said policy of 
insurance. 

IX. 

On or about December 21, 1949 plaintiffs notified 
defendant of said loss by reporting the same to said 
Hamman & Avery, as agent of defendant, and at 
said time plaintiffs inquired of said agent as to 
whether or not any action was required of plain- 
tiffs under said policy of insurance. Said Hamman 
& Avery, acting as agent for defendant, at said 
time, informed plaintiffs that said loss was not 
covered by said insurance policy and that defendant 
was not obligated, under the terms of said policy 
of insurance, to indemnify plaintiffs for said loss 
or any part thereof. Plaintiffs believed and relied 
upon said statement of said Hamman & Avery and 
believing and relying thereon, plaintiffs refrained 
from filing Proof of Loss under said policy of in- 
surance or taking any further action thereon until 
after the expiration of more than sixty days after 
December 19, 1949. Plaintiffs did not discover that 
said loss was covered by said policy of insurance 
until after the expiration of more than sixty days 
after said loss. [11] 

xX. 

On July 31, 1950 plaintiffs rendered to defendant, 

at its main office in California, written Proof of 
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Loss, a copy of which is attached hereto, marked 
‘*Exhibit C’’. 
x1. 
On or about August 8, 1950 defendant served a 
notice in writing upon plaintiffs, a copy of which is 
attached hereto, marked ‘‘Exhibit D’’. 


XII. 
Plaintiffs have performed all of the terms, cov- 
enants and conditions of said insurance policy as so 
endorsed on the part of plaintiffs to be performed. 


XIII. 

Defendant has failed, neglected and refused to 
pay plaintiffs said sum of $14,450.00 or any part 
thereof and there is now due, owing and wholly 
unpaid from defendant unto plaintiffs the sum of 
$14,450.00. 


Wherefore plaintiffs pray judgment against de- 
fendant in the sum of $14,450.00, for their costs 
herein incurred and for such other and further re- 
lief as may be just. 


ARCH E. EKDALE and 
JOHN F. McCARTHY, 
By JOHN F. McCARTHY, 
Attorneys for Plaintiffs. [12] 


State of California, 
County of Los Angeles—ss. 


Esli H. Daniels being first duly sworn, says that 
he is one of the plaintiffs in the above entitled ac- 
tion; that he has read the foregoing Complaint, and 


E. H. Daniels and H. J. Daniels 1L 


knows the contents thereof; that the same is true 
of his own knowledge, except as to the matters 
which are therein stated on his information or be- 
lief and as to those matters that he believes it to 
be true. 
ESLI H. DANIELS 

Subseribed and sworn to before me this 9th day 

of October, 1950. 


JOHN F. McCARTHY, 
Notary Public in and for said County and State. 
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Pen BIT “Dp” 
[Letterhead of Hindman & Davis] 
Copy August 8, 1950 


Esli H. Daniels and Helen J. Daniels 
c/o John F. McCarth, Attorney at Law 
Security Bldg., Long Beach, California. 


Re: Hartford Fire Insurance Company 
Policy No. 515285 


Dear Sir and Madam: 

Document entitled ‘‘Sworn Statement in Proof 
of Loss’’ signed and sworn to by each of you and 
making claim against Hartford Fire Insurance 
Company in the amount of $14,450.00 for loss al- 
leged therein to have occurred on December 19, 
1949, to certain of the property described in the 
above numbered policy was received by the Hart- 
ford Fire Insurance Company at its San Francisco 
office on July 31, 1950. 


You Are Hereby Notified that Hartford Fire In- 
surance Company objects to said Sworn Statement 
in Proof of Loss specifically upon the ground of 
delay in presenting the same to it, and delay in 
notifying it of said claim for loss, said alleged loss, 
according to your sworn statement, having occurred 
on December 19, 1949, and no notice thereof having 
been given to said company until April 19, 1950, 
and no Proof of Loss having been received by it 
until receipt of the above-referred to document. 


You Are Further Notified that the Hartford Fire 
Insurance Company, complying with the terms and. 
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conditions of the above numbered policy and in pro- 
tection of its interest thereunder, totally disagrees 
with the amount of loss claimed by you in said 
Proof of Loss, and does not admit that you suffered 
loss on each or any of the different articles or prop- 
erties set forth in said Proof of Loss. 


You Are Further Notified that Hartford Fire In- 
surance Company denies that any loss by explosion, 
or by any other peril insured against by the afore- 
referred to policy of insurance, occurred at the pre- 
mises described therein on December 19, 1949, or at 
any other time at all. 


By making the foregoing objections and denials, 
Hartford Fire Insurance Company does not waive, 
and shall not be deemed to have waived, [21] any 
of the terms or conditions of the aforereferred to 
policy of insurance, or of any of its rights therein 
or thereunder, or in the premises, but all of its 
rights under said policy and in the premises are 
hereby specifically reserved. 


Yours very truly, 


HARTFORD FIRE INSURANCE 
COMPANY 
By EH. EUGENE DAVIS, 
Its Attorney. 
EED :fml 
ec: Esli H. Daniels & Helen J. Daniels, 3003 Palos 
Verdes Drive East. [22] 


[Endorsed]: Filed Oct. 9, 1950. 
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BOND ON REMOVAL OF CAUSE 


Know All Men by These Presents: 

That the undersigned, Hartford Fire Insurance 
Company, a Corporation, Defendant herein, as 
Principal, and Hartford Accident and Indemnity 
Company, a corporation, authorized to and doing 
business in the State of California, as a surety on 
bonds of undertaking in said State, as surety, are 
held and firmly bound unto Esli H. Daniels and 
Helen J. Daniels, Plaintiffs, in the sum of One 
Thousand Dollars ($1,000) lawful money of the 
United States, to be paid to said Plaintiffs, their 
successors or assigns, for which payment well and 
truly to be made, the undersigned bind themselves, 
their successors and assigns firmly by these presents. 

Sealed with our seals and dated this 3rd day of 
November, 1950. 

The condition of the above obligation is such 
that: [23] 

Whereas, said Defendant Hartford Fire Insur- 
ance Company, a Corporation, has filed in the 
United States District Court, Southern District of 
California, Central Division, its Petition for Re- 
moval of the above entitled cause from the Superior 
Court of the State of California, in and for the 
County of Los Angeles, to said District Court and 
has filed therewith all processes, pleadings and or- 
ders served upon it in said action in said Superior 
Court, as provided by law, 

Now, Therefore, if said Defendant shall well and 
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truly pay all costs and disbursements incurred by 
reason of said removal proceedings, should it be de- 
termined that the case was not removable or was 
improperly removed, then this obligation shall be 
void; otherwise, it shall be and remain in full force 
and effect. 
HARTFORD FIRE INSURANCE 
COMPANY 
/s/ By EH. EUGENE DAVIS 
Its Attorney 
HARTFORD ACCIDENT AND 
INDEMNITY COMPANY 
/s/ By J. THORNTON McCARTHY 
Attorney-In-Fact 


Examined and Recommended for Approval as 
provided in Rule 8. 


/3/ By HK. EUGENE DAVIS 
Attorney at Law 


I hereby approve the foregoing. 
Dated: November 3, 1950. 


EDMUND L. SMITH 
Clerk U. 8. District Court, South- 
ern District of California 
/3/ By G. A. SAUNDERS 


State of California, 
County of Los Angeles—ss. 


On this 3rd day of November, in the year 1950, 
before me, Eleanor G. Davis, a Notary Public in and 
for said County, residing therein, duly commissioned 
and sworn, personally appeared J. Thornton Mc- 
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Carthy, known to me to be the Attorney-in-Fact of 
the Hartford Accident and Indemnity Company, the 
Corporation described in and that executed the 
within instrument, and also known to me to be the 
person who executed it on behalf of the Corpo- 
ration therein named, and he acknowledged to me 
that such Corporation executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 


[Seal] /s/ ELEANOR G. DAVIS, 

Notary Public in and for the County of Los An- 
geles, State of California. My Commission Ex- 
pires May 27, 1951. [24] 


[Endorsed]: Filed Nov. 3, 1950. 


ee 


[Title of District Court and Cause. ] 


ANSWER 

Comes Now Defendant, and for answer to Plain- 
tiffs’ Complaint: 

a. 

As to the allegations of paragraph VII of said 
Complaint, Defendant denies said allegations and 
each and every allegation, matter and thing in said 
paragraph VII contained, except as to the allega- 
tion that Plaintiffs were damaged in the sum of 
$14,450.00, and as to said allegations alleges that it 
is without knowledge or information sufficient to 
form a belief as to the truth of said allegations. 
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II. 

As to the allegations of paragraph VIII of said 
Complaint, Defendant admits that Hamman & 
Avery, a partnership, was the agent of Defendant 
authorized to execute and deliver policies of insur- 
ance [25] for Defendant, but denies that it was 
authorized in all or any other matters pertaining 
to said policy of insurance. 


III. 

As to the allegations of paragraph IX of said 
Complaint, Defendant alleges that it is without 
knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in said 
paragraph IX. 

IV. 

As to the allegations of paragraph XII of said 
Complaint, Defendant denies that Plaintiffs per- 
formed all of the terms of said insurance policy, 
and particularly denies Plaintiffs performed the 
terms of the insurance policy relating to notice and 
proof of loss. 

Va 

As to the allegations of paragraph XIII of said 
Complaint, Defendant admits that it has refused to 
pay Plaintiffs the sum of $14,450.00, or any part 
thereof, but denies that there is now or was at the 
time of the commencement of the foregoing entitled 
action, or at any other time, or at all, due, owing 
and unpaid, or due, owing or unpaid from Defend- 
ant to Plaintiffs the said sum of $14,450.00, or any 
other sum at all. 
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Wherefore, Defendant prays that Plaintiffs take 
nothing by their Complaint, and that Defendant go 
hence and have and recover its costs and disburse- 
ments herein. 

/3/ EH. EUGENE DAVIS 

HINDMAN & DAVIS 

/s/ By BK. EUGENE DAVIS 
Attorneys for Defendant [26] 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed Nov. 7, 1950. 


[Title of District Court and Cause. ] 


MEMORANDUM OPINION 


Plaintiffs brought this action for a loss which 
they allege was covered by the extended coverage 
rider on a fire insurance policy issued by the de- 
fendant through its agent. 

The amount of the loss is not in dispute. 

Two questions of fact are presented to me for 
decision as follows: 

1. Was the loss caused by an explosion within the 
meaning of the extended coverage rider attached to 
the insurance policy ? 

2. Did the insurer waive the requirement of sub- 
mitting proof of loss within sixty days as provided 
by the policy? 

The facts concerning the explosion feature are 
somewhat similar to Olds Seed Co. v. Commercial 
Union Assurance Co., 179 F. 2d 427. The complaint 
in this action is modeled after the Olds case. 
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The determination of the cause of the breaking of 
the water pipe in question resulted in a battle of the 
experts. Naturally, the [28] expert for the plain- 
tiffs held that the break was due to internal pres- 
sure, while, as expected, the experts for the defend- 
ant claimed the break was caused by external stress 
based upon varying theories. 

There are certain facts that convince me the break 
in the water pipe was due to an explosion or rup- 
ture caused by internal pressure. It is undisputed 
that the thermostat on the hot water heater was de- 
fective and that the hot water was brought to an 
excessive heat over an extended period of time. It is 
also apparent that the water pipe involved was sub- 
jected to great pressure. The breaking of the pipe, 
the discovery of the overheating and the opening of 
the faucets all occurred simultaneously. Was the 
breaking of the water pipe a mere co-incident? I 
think not. The water pipe broke at its weakest point. 
How weak the pipe was and what amount of pres- 
sure this particular pipe would withstand no one 
knows. 

After considering the entire evidence I am satis- 
fied the breaking of the pipe was the result of an 
explosion within the terms of the extended coverage 
rider to the policy. 

The insurance contract contained the usual pro- 
vision requiring the filing of the proofs of loss 
within sixty days as a condition precedent to any 
recovery for loss under the policy. The defendant 
now relies upon a delay in the filing of such proof 
of loss as a defense to this action. 
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The loss occurred on December 19, 1949, and the 
agent Avery was notified on December 21, 1949. The 
local office of the defendant in Los Angeles first 
admits hearing of the loss on April 19, 1950, when 
Avery requested proof of loss forms be sent to the 
plaintiffs’ attorney. This request stimulated a com- 
prehensive investigation of the loss by the defend- 
ant, including the hiring of a consulting engineer. 
The formal proof of loss was received by the defend- 
ant at its head office in San Francisco on July 31, 
1950. In a letter dated August 8, 1950, written by 
the defendant’s attorney, the proofs of loss were 
formally rejected on the ground that the loss did 
not result from an insured [29] peril, and also on 
the ground that the proofs of loss were not made 
within the required sixty day period. It will be 
noted that the defendant never raised the question 
of late filing until the proofs of loss had been turned 
over to its legal department. Up to this time the 
parties had dealt with each other on the sole ques- 
tion of whether the loss was an insured risk. 

The plaintiffs contend that the condition requir- 
ing the proofs of loss to be filed within sixty days 
after loss was waived by the insurer. 

The principles of law involved in these opposing 
contentions are not in dispute. Both parties con- 
cede that a delay in the presentation to the insurer 
of notice and proofs of loss as required by the 
policy may be waived if the delay is caused by any 
conduct on the part of the insurer or its authorized 
agent; that the provision limiting the authority of 
an agent to waive a condition except by a writing 
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endorsed on the policy does not apply to stipula- 
tions to be performed after loss such as the giving of 
notice and the furnishing of proofs of loss; that in 
order to effect a waiver by an insurance company 
in respect of these conditions, the agent by whom 
such waiver is effected must be acting within the 
scope of his actual or apparent authority; that a 
denial of liability by an insurer, or his authorized 
officer or agent, made within the period prescribed 
by the policy for the submission of proofs of loss, 
and based on the ground that the loss is not within 
the risks assumed under the contract of insurance 
constitutes a waiver. 

Defendant argues that the agent Avery had no 
authority to make a denial of lability upon behalf 
of the defendant in the first place, and that there is 
no evidence that the agent had sufficient knowledge 
of the nature of the loss and the basis of the claim 
upon which to make a denial. Whether a particular 
agent has the power to waive a condition is a ques- 
tion of fact. (Westerfield et al. v. New York Life 
Ins. Co., 61 P. 667, 670). The whole course of deal- 
ing between the agent and the insured indicates that 
he was acting within the scope of his apparent [30] 
authority. The insurer permitted the agent to clothe 
himself with all the indicia of authority. Avery 
could solicit business, prepare and accept applica- 
tions, execute, countersign and deliver policies, and 
collect premiums. A mere call on the telephone after 
the loss was suffered enabled Dr. Daniels to increase 
his coverage on the property. Apparently Avery had 
the power to renew policies and to make endorse- 
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ments extending coverage. Manifestly Mr. Avery 
had authority to consummate contracts of insurance 
for the defendant. It was a part of his duty to re- 
port all losses and claims to the Los Angeles office. 
The request for proof of loss forms was channeled 
through him. An insurance company which permits 
an agent to project himself before the public in this 
manner will not now be heard to assert that in re- 
spect to a denial of liability he was acting outside 
the scope of his apparent authority. 

I find no greater merit in defendant’s contention 
that the agent did not have sufficient information 
before him upon which to make an intelligent denial 
of hability. Mr. Avery’s position in this litigation 
is a delicate one, and one would not expect to find 
in his testimony any direct statement clearly sup- 
porting either party’s theory of the facts. If there 
is any doubt as to the extent or exactness of his 
knowledge of the nature of the loss or the claimed 
coverage arising from his conversations with Mr. 
Wing and Dr. Daniels, it is removed by his testi- 
mony concerning his informing Dr. Daniels of the 
similarity between the facts in this case and those 
in the Olds Seed Co. case, (L.L. Olds Seed Co. v. 
Commercial etc. Ins. Co., 179 F. 2d 472). It was 
Avery who suggested that the claim be made on the 
basis of this decision. It seems clear to me that 
Avery was thoroughly aware of the facts relative 
to the damage suffered by Dr. Daniels and the 
nature of the claimed coverage. 

Since Mr. Avery was acting within the scope of 
his apparent authority in making the denial of lia- 
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bility, the provision in the policy requiring the fur- 
nishing of the proofs of loss within sixty days was 
waived by the insurer. [31] 


Plaintiffs are entitled to judgment as prayed for. 
Counsel for plaintiffs is directed to submit proposed 
findings and judgment to me under the rule. 


Dated: This 30 day of April, 1951. 


/s/ BEN HARRISON, 
Judge. [32] 


[Endorsed]: Filed Apr. 30, 1951. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 

This cause came on regularly for trial and was 
tried on December 28 and 29, 1950, and January 2 
and 3, 1951, before Honorable Ben Harrison, United 
States District Judge. Plaintiffs appeared by their 
attorneys Arch E. Ekdale and John F. McCarthy, 
and defendant appeared by its attorneys Hindman 
& Davis by E. Eugene Davis. Trial by jury was 
waived by the parties. Evidence, both oral and docu- 
mentary was received by the Court and the cause 
was submitted to the Court for decision. The Court, 
being fully advised in the premises and good cause 
appearing therefor now makes the following Find- 
ings of Fact and Conclusions of Law: 
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FINDINGS OF FACT 


i 
At all times mentioned in plaintiffs’ complaint 
defendant Hartford Fire Insurance Company was 
a corporation duly licensed and [383] authorized to 
do an insurance business in the State of California. 


IT. 
At all times mentioned in their complaint plain- 
tiffs were husband and wife. 


Tia. 

At all times mentioned in their complaint plain- 
tiffs, as joint tenants, owned the frame building 
situated at 3003 Palos Verdes Drive East, Palos 
Verdes, California, and the same was located on 
Lot H, Rancho Palos Verdes, Los Angeles County, 
California. 

ie 

On December 1, 1948, defendant issued to plain- 
tiffs upon said building the policy of insurance, a 
copy of which is attached to the complaint marked 
Exhibit ‘‘A’’, and in consideration thereof plain- 
tiffs paid defendant a premium in the sum of 
$120.00. 

Ve 

On March 9, 1949, defendant by endorsement of 
said policy of insurance, effective as of March 4, 
1949, increased the amount of insurance on said 
building under said policy from the sum of $10,- 
000.00 to the sum of $15,000.00 and issued the writ- 
ten endorsement thereon, a copy of which is at- 
tached to the complaint marked Exhibit ‘‘B’’, and 
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in consideration thereof plaintiffs paid defendant 
an additional premium in the sum of $54.90. 


VI. 

Said policy of insurance was issued for a term of 
three years beginning December 1, 1948, and ending 
on December 1, 1951, and the same was in effect at 
all times mentioned in the complaint and at all 
times since March 4, 1949, said endorsement of said 
policy of insurance was in full force and effect. 


VIZ. 

On or about December 19, 1949, plaintiffs suffered 
direct loss to said property so insured by said policy 
of insurance caused by perils insured by said policy 
of insurance. Said direct loss was [34] caused by 
explosion occurring in said building so insured and 
from hazards inherent therein and resulted in the 
rupture or bursting of a water pipe which was a 
part of the insured building and caused the rein- 
forced concrete slab, forming a part of said build- 
ing, to be deformed and cracked, and caused the 
door and window frames and plaster of said build- 
ing to be cracked, deformed and damaged, and by 
reason thereof said property so insured by said 
policy of insurance and plaintiffs were damaged in 
the sum of $14,450.00. Said rupture or bursting of 
said water pipe was due to an explosion which 
caused internal pressure in said pipe. Said loss and 
damage was not caused by explosion originating 
within steam boilers, steam pipes, steam turbines, 
steam engines or flywheels, and was not caused by 
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explosion, rupture or bursting of steam boilers, 
steam pipes, steam turbines, steam engines or fly- 
wheels. The rupture or bursting of said water pipe 
was the result of an explosion within the terms of 
said policy of insurance. 


VILL 

At all times mentioned in plaintiffs’ complaint 
Hamman & Avery, a partnership, was the duly 
authorized agent of defendant in connection with all 
matters pertaining to said policy of insurance. Said 
Hamman & Avery, as part of their duties as such 
agent of defendant, were required to report to de- 
fendant all losses and claims coming to their know!]- 
edge. Defendant authorized and permitted its said 
agent Hamman & Avery to conduct itself before the 
public in such manner, and to become clothed with 
such indicia of authority as to cause the public and 
plaintiffs reasonably to believe that said agent was 
the duly authorized agent of defendant in connec- 
tion with all matters pertaining to said policy of 
insurance. 

AD. 

On or about December 21, 1949, plaintiffs notified 
defendant of said loss by reporting the same to said 
Hamman & Avery as agent of defendant and at 
said time plaintiffs inquired of said agent as to [35] 
whether or not any action was required of plain- 
tiffs under said policy of insurance. Said Hamman 
& Avery, acting as agent for defendant at said time, 
informed plaintiffs that said loss was not covered 
by said insurance policy and that defendant was not 
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obligated under the terms of said policy of insur- 
ance to indemnify plaintiffs for said loss or any part 
thereof. Plaintiffs believed and relied upon said 
statement of said Hamman & Avery and believing 
and relying thereon plaintiffs refrained from filing 
proof of loss under said policy or taking any action 
thereon until after the expiration of more than sixty 
days after December 19, 1949, and plaintiffs did not 
discover that said loss was covered by said policy of 
insurance until after the expiration of more than 
sixty days after said loss. 


ae 
On July 31, 1950, plaintiffs rendered to defendant 
at its main office in California, written proof of 
loss, a copy of which is attached to plaintiffs’ com- 
plaint marked Exhibit ‘‘C’’. 


XI. 

On August 8, 1950, defendant served on plaintiffs 
the written notice attached to plaintiffs’ complaint 
as Exhibit ‘‘D”’’. 

BCI Ile 

Plaintiffs performed all of the terms, covenants 
and conditions of said policy of insurance on their 
part to be performed. 

ie 

Defendant has failed, neglected and refused to 
pay plaintiffs said sum of $14,450.00 or any part 
thereof, and there is due, owing and unpaid from 
defendant to plaintiffs the sum of $14,450.00. Plain- 
tiffs are entitled to interest on said sum of $14,450.00 
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at the rate of 7% per annum from August 8, 1950 
to the date of judgment. 


CONCLUSIONS OF LAW 
From the foregoing Findings of Fact the Court 
makes the following Conclusions of Law: [36] 


I. 


The bursting of the water pipe in the insured 
property was a direct loss caused by explosion 
within the meaning of the insurance policy sued 
upon. 

sl by 


Defendant waived the filing by plaintiffs of proof 
of loss within sixty days after said loss. 
TTT. 


Plaintiffs are entitled to judgment against de- 
fendant in the sum of $14,450.00 with interest 
thereon at the rate of 7% per annum from Oct. 29, 
1950, and for their costs. 


Let judgment be entered accordingly. 
Dated: May 17, 1951. 


/s/ BEN HARRISON, 
United States District Judge. [37] 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 17, 1951. 
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In the United States District Court, Southern 
District of California, Central Division 


No. 12506-BH 


ESLI H. DANIELS and HELEN J. DANIELS, 
Plaintiffs, 
VS. 


HARTFORD FIRE INSURANCE COMPANY, a 
corporation, 
Defendant. 


JUDGMENT 


This cause came on regularly to be tried and was 
tried by the Court sitting without a jury on Decem- 
ber 28 and 29, 1950, and January 2 and 3, 1951, be- 
fore the Honorable Ben Harrison, United States 
District Judge. Plaintiffs appeared by their attor- 
neys Arch E. Ekdale and John F. McCarthy. De- 
fendant appeared by its attorneys Hindman & Davis 
by E. Eugene Davis. Trial by jury was duly waived 
by the parties. Evidence, both oral and documentary, 
was received by the Court, the cause was submitted 
to the Court for decision and the Court has made 
and filed its Findings of Fact and Conclusions of 
Law. The Court, being fully advised in the premises 
and good cause appearing therefor, it is 


Ordered, Adjudged and Decreed that plaintiffs 
have and recover from defendant Hartford Fire 
Insurance Company, a corporation, the sum of 
$14,450.00 with interest thereon at the rate of 7% 
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per [39] annum from Oct. 24th, 1950 to the date of 
this judgment and that plaintiffs have judgment 
against defendant for their costs herein incurred, 
taxed in the sum of $35.16. 


Done in open court this 17 day of May, 1951. 


/s/ BEN HARRISON, 
United States District Judge. 


Judgment entered May 17, 1951. [40] 
[Endorsed]: Filed May 17, 1951. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Hartford Fire Insurance Company, the above 
named defendant, hereby gives notice that said de- 
fendant appeals to the United States Court of Ap- 
peals for the Ninth Circuit from that certain judg- 
ment made and entered herein on the 17th day of 
May, 1951, and entered in Book 72, Page 498 of 
judgments in said Court, and from said judgment 
and each and every part thereof. 


Dated this 14th day of June, 1951. 


/s/ EK. EUGENE DAVIS, 
Attorney for said Defendant 
and Appellant. [41] 


[Endorsed]: Filed June 14, 1951. 
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APPEAL AND SUPERSEDEAS BOND 


Know All Men by These Presents: 

That we, Hartford Fire Insurance Company, a 
corporation, as principal, and Hartford Accident 
and Indemnity Company, a corporation organized 
and existing under the laws of the State of Con- 
necticut and authorized to transact a surety busi- 
ness in the State of California, as surety, are held 
and firmly bound unto Esh H. Daniels and Helen J. 
Daniels, in the full sum of Twenty Thousand Dol- 
lars ($20,000), which sum well and truly to be paid 
we bind ourselves, our executors, administrators, 
successors and assigns, jointly and severally by these 
presents. 

The condition of the foregoing bounden obliga- 
tion are such that, [42] 

Whereas, in the above entitled Court the above 
named plaintiffs, Esli H. Daniels and Helen J. 
Daniels, secured a judgment against the above 
named Defendant, Hartford Fire Insurance Com- 
pany, a corporation, in the sum of Fourteen Thous- 
and Four Hundred Fifty Dollars ($14,450), with 
interest thereon at the rate of 7% per annum from 
October 29, 1950, and their costs taxed in the amount 
of Thirty-five Dollars and Sixteen Cents ($35.16), 
which judgment was given on May 17, 1951, and en- 
tered in Book 72, Page 498, of judgments in the 
above entitled Court, and 

Whereas, the above named Defendant, Hartford 
Fire Insurance Company, a corporation, has ap- 
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pealed from said judgment to the United States 
Court of Appeals for the Ninth Circuit, and desires 
to stay and supersede the execution of said judgment. 

Now, Therefore, if the said Defendant, Hartford 
Fire Insurance Company, shall well and truly pros- 
ecute said appeal and shall fully satisfy said judg- 
ment, together with interest, costs and damages for 
delay, if for any reason the appeal is dismissed or 
if the judgment be affirmed, and shall satisfy in full 
any modification of the judgment and such costs, in- 
terest and damages as the appellate court may ad- 
judge and award, then the above bond and obliga- 
tion shall be void, otherwise to remain in full force 
and effect. 

In Witness Whereof, the above named principal 
has caused these presents to be executed by its at- 
torney duly authorized, and the above named surety 
has caused these presents to be executed by its duly 
authorized attorney-in-fact, and caused its corporate 
seal to be affixed hereunto at Los Angeles, Cali- 
fornia, this 14th day of June, 1951. 

HARTFORD FIRE INSURANCE 

COMPANY, a corporation, 

/s/ By E. EUGENE DAVIS, 
Its Attorney. 

[Seal] HARTFORD ACCIDENT AND 

INDEMNITY COMPANY, 

/s/ By J. K. STODDARD, 
Its Attorney-in-Fact. 

Examined and recommended for approval as pro- 
vided in Rule 8. 

/s/ EB. EUGENE DAVIS 
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I hereby approve the foregoing this 15th day of 
June, 1951. 
/s/ BEN HARRISON, 
Judge 


State of California, 
County of Los Angeles—ss. 


On this 14th day of June, in the year 1951, before 
me, Eleanor G. Davis, a Notary Public in and for 
said County, residing therein, duly commissioned 
and sworn, personally appeared J. K. Stoddard, 
known to me to be the Attorney-in-F act of the Hart- 
ford Accident and Indemnity Company, the Cor- 
poration described in and that executed the within 
instrument, and also known to me to be the person 
who executed it on behalf of the Corporation therein 
named, and he acknowledged to me that such Cor- 
poration executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year in 
this certificate first above written. 


[Seal] /s/ ELEANOR G. DAVIS, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission expires May 27, 1955. [43] 
[Endorsed]: Filed June 15, 1951. 


E. H. Daniels and H. J. Daniels 41 
[Title of District Court and Cause. ] 


APPELLANT’S STATEMENT OF POINTS 


Appellant will rely upon the following points in 
the prosecution of its appeal from the judgment en- 
tered herein: 

I. 

The District Court erred in finding that the prop- 
erty of Plaintiffs was damaged to the extent found 
in the judgment, or at all, by explosion as defined 
in the contract of insurance sued upon. 


II. 
The District Court erred in finding and conelud- 
ing that the property of plaintiffs, as aforesaid, 
suffered direct loss or damage by explosion. 


Tif. 

The Court erred in coneluding that Plaintiffs had 
[44] complied with the conditions precedent upon 
their part to be performed with reference to giving 
immediate notice of a loss and presenting Sworn 
Statement in Proof of Loss within sixty (60) days 
after the alleged loss. 

IV. 

The Court erred in finding that the Defendant, 
through duly authorized agents, waived the pro- 
visions of the contract of insurance relating to the 
giving of immediate notice and the presentation of 
sworn statement in proof of loss. 


y. 
The Court erred in finding and coneluding that 
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. Defendant was estopped to rely upon the failure of 
the Plaintiffs to comply with the conditions of the 
contract upon their part agreed to be performed 
with reference to giving immediate notice of loss 
and with reference to furnishing Sworn Statement 
in Proof of Loss within sixty (60) days after the 
happening thereof. 


/s/ EK. EUGENE DAVIS, 
Attorney for Defendant and 
Appellant. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed June 16, 1951. [45] 


[Title of District Court and Cause.] 


CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages 
numbered from 1 to 58, inclusive, contain the orig- 
inal Petition for Removal; Copy of all Processes, 
Pleadings and Orders Served Upon Defendant; 
Bond on Removal of Cause; Answer; Memorandum 
Opinion; Findings of Fact and Conclusions of Law; 
Judgment; Notice of Appeal; Appeal and Super- 
sedeas Bond; Statement of Points; Designation of 
Record; Motions and Orders Extending Time, which, 
together with original plaintiff’s Exhibit 1 to 9, in- 
elusive, and Defendants A to G, inclusive, and copy 
of the reporter’s transcript of proceedings on trial, 
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transmitted herewith, constitute the record on ap- 
peal to the United States Court of Appeals for the 
Ninth Circuit. 


I further certify that my fees for preparing and 
certifying the foregoing record amount to $2.00 
which sum has been paid to me by appellant. 


Witness my hand and the seal of said District 
Court this 10th day of August, A.D. 1951. 


[Seal ] EDMUND L. SMITH, 
Clerk 
/s/ By THEODORE HOCKE, 
Chief Deputy 
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In the United States District Court, Southern 
District of California, Central Division 


No. 12,506—BH—Civil 


ESLI H. DANIELS, et al. 
Plaintiffs, 


VS. 


HARTFORD FIRE INSURANCE COMPANY, a 
corporation, 
Defendant. 


Honorable Ben Harrison, Judge presiding. 


TRANSCRIPT OF PROCEEDINGS 


Los Angeles, California 
Thursday, December 28, 1950 


Appearances: For the Plaintiffs: Messrs. Arch E. 
Ekdale and John F. McCarthy. For the Defendant: 
Messrs. Hindman & Davis, by E. Eugene Davis, 
Esq. [2* | 

The Court: You may gall the calender. 

The Clerk: Esli H. Daniels, et al., versus Hart- 
ford Fire Insurance Company, No. 12,506. 

Mr. Davis: Defendant is ready. 

Mr. McCarthy: Ready for the plaintiff. 

The Court: Gentlemen, after reading the pre- 
trial statements furnished by counsel, it is apparent 
that the following question is involved. Of course 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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the primary question is whether the loss was covered 
by the policy. And the second question is whether 
or not there was conduct on the part of the plaintiff 
that waived notice; and the third one is whether or 
not the amount involved, and this is contingent upon 
whether the first two questions are answered in 
favor of the plaintiff, whether the some fourteen 
thousand odd dollars represents the loss. 

Aren’t those the issues, gentlemen ? 

Mr. Davis: I think they are, your Honor. [3] 
ee 

ESLI H. DANIELS 

ealled as a witness by the plaintiffs, being first 
sworn, testified as follows: 

The Clerk: State your full name. 

The Witness: E. H. Daniels. 


Direct Examination 
Q. (By Mr. McCarthy): Dr. Daniels, you are 
one of the plaintiffs in this action? 


A. Yes, sir. 

Q. And you are the owner of the property de- 
scribed in the complaint? A. Yes, sir. 

Q. And that 1s owned entirely by yourself and 
your wife, the other plaintiff? A. Yes, sir. 

Q. Will you describe the dwelling on that prop- 
erty? 


A. It is our home. Do you mean by that the type 
of construction ? 

Q. Type of construction, yes. 

A. It is a home built on a cement slab with a 
frame—wooden frame covered by redwood. For the 
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(Testimony of Esli H. Daniels.) 
most part there is only a very small amount of 
brick on the outside. 

It is a one-story rambling bungalow type of build- 
ing. It has around 4,000 square feet in the building 
itself. [4] 

@. And about how many rooms? 

A. Nine rooms not including the three bath- 
rooms. 

Q. And how is the house heated ? 

A. Heated by radiant heat. 

@. That is accomplished in what manner? 

A. We have a hot water boiler that forces—that 
heats the water and the water in turn is foreed 
through copper coils by a motor. 

Q. And those copper coils are laid in the slab? 

A. They are laid in the slab, yes. 

@. And then in parts of the house the slab is 
overlaid by oak flooring? A. That is correct. 

Q. And is there an additional set of heating 
tubes in that, underneath the flooring? 

A. There is beside the coils in the cement slab 
in those rooms that have the oak floor, there is also 
a layer of pipes underneath the oak flooring on top 
of the slab. [5] 
ep ep to ep ee 

Q. (By Mr. McCarthy): Now, Dr. Daniels, did 
you have any hot water heaters in your home? 

A. Yes, sir, we have two. 

Q. And where are they located in the house? 

A. One hot water heater is located in the room 
that is occupied by the radiant heat boiler. The 


EL. H. Daniels and H. J. Daniels 47 


(Testimony of Esl H. Daniels.) 
other hot water heater is located just outside our 
bedroom. 

Q. Which is in the opposite end of the house? 

A. Yes. 

Q. Which is practically at the opposite end of 
the house? A. Yes. 

Q. Now, are those—coming first to the hot water 
heaters. Is that a steam heater? 

A. No, it is a hot water heater. 

Q. Are there any steam pipes? A. No, sir. 

Q. Of any kind or character in the house? 

A. No steam pipes, no, sir. 

The Court: Are the two hot water heaters com- 
plementary to [7] each other? Or are they separate? 

The Witness: They are separate. 

The Court: Do they tie into the same system? 

The Witness: No. 

The Court: Pipelines or anything? 

The Witness: No. 

The Court: So one hot water heater is used ex- 
clusively for the radiant heating? 

The Witness: No, no. The hot water heaters are 
not used for the radiant heating. 

The Court: Neither one? 

The Witness: No, sir. They are for the hot water, 
for personal use for our bathrooms. 

The Court: How do you heat the water? 

The Witness: The radiant heating has a separate 
boiler entirely. It has a separate boiler. 

The Court: Then the hot water heater didn’t 
have anything to do with this? 
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(Testimony of Esh H. Daniels.) 

The Witness: The hot water heaters—the radiant 
heat had nothing to do with it. 

Mr. McCarthy: My purpose in going into the 
radiant heating system is merely because it has a 
bearing on the cost of repair. 

The radiant heat itself, as I understand it, had 
nothing whatever to do with this accident, to make 
it clear. [8] 

The Court: What I am trying to get clear is, 
and as I understood from your statement, it is your 
contention that the thermostat on one of the hot 
water heaters failed to function and it over-heated ? 

Mr. McCarthy: That is correct. 

The Court: And because of that prea the 
pipes in the flooring were broken. 

Mr. McCarthy: That is right. 

The Court: Causing an explosion. The reason I 
asked the question whether or not these hot water 
heaters are connected up to the radiant heater was 
to make that clear. From the testimony I understand 
they were not connected in any way. 

The Witness: That is right. They are not used 
for the radiant heat. The radiant heat has a sep- 
arate heating system entirely. 

Q. (By Mr. McCarthy): Then you have two 
heaters for domestic water ? A. That is right. 

@. One near your bedroom and the other one in 
the other end of the house? 

A. In the room with the boiler that is used for 
the radiant heat. 

Q. Now with reference to these two domestic hot 
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(Testimony of Esli H. Daniels.) 
water heaters, are they on separate systems? 

A. Yes. One of them supplies the hot water for 
our wash [9] room, for the laundry and the bed- 
room and the kitchen. 

Q. In that end of the house? 

A. In that end of the house. The other one sup- 
plies the water for our two bedrooms and _ bath- 
rooms. 

The Court: Then you have a separate boiler that 
furnishes the hot water for the radiant heat? 

The Witness: Yes, sir. 

The Court: What heats the water? What do you 
use for fuel? 

The Witness: Butane or propane. I don’t know 
which it is. 

Q. (By Mr. McCarthy): In other words, there 
are three heating units for hot water? 

A. That is right. 

Q. One for radiant heating and two for the 
domestic water? 

A. The hot water system, yes, sir. 

Q. Now, coming to the morning of Sunday, De- 
eember 19. At about what time did you arise that 
morning ? 

A. I was awakened about 7:00 o’clock. 

Q. And what awakened you? 

A. An unusual noise in the boiler room, as we 
eall it. It makes so much noise there anyway. 

Q. And what is the approximate distance from 
your bedroom to that boiler room? 
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(Testimony of Esli H. Daniels.) 

A. Oh, it would be over 50 feet. Probably 75 to 
80 feet. 

Q. Upon awakening what did you do? [10] 

A. Ivan out to this boiler room, the heater room 
where the radiant heat is and where this water 
boiler is and the water boiler was going full blast. 
It wasn’t the radiant heat at all. The water boiler 
was just going full blast and it was making an un- 
usual sound. It is hard for me to describe the sound 
that it was making, but it is very similar to that 
that you hear in your car radiator when your car 
is overheated. It was a type of noise like that. 

The Court: And that was the hot water heater? 

The Witness: Yes, the hot water heater. That 
was not the radiant heat. 

Q. (By Mr. McCarthy): And was the gas burner 
burning ? 

A. Yes, sir; the gas burner was burning very 
vigorously. 

Q. Then what did you do? 

A. I turned off the gas immediately. 

Q. Was anyone present at that time? 

A. Yes. My son was there. He had arrived a few 
—I don’t know how long before, but his bedroom 
is right next to that boiler room and he had heard 
this unusual noise and had gone out there to see 
what was going on and he was just, as I remember, 
he was just squatting down looking at the thing and 
wondering—he said: 

‘‘Something is wrong—what should we do,’”’ and 
I stooped down and turned the gas off. 
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(Testimony of Hsli H. Daniels.) 

Q. Then what did you do? [11] 

A. Then I immediately went into the bathroom 
and turned the hot water tap on there. 

Q. And what happened? 

A. Steam came out with a lot of pressure— 
enough pressure to blow out a little copper—well, 
some copper strips that are in the faucet, as I un- 
derstand it, to keep the water from splashing. 

That steam came out of there and then as soon 
as I had turned that on I went into the kitchen and 
turned that hot water line on also and steam came 
out of that and a little water. 

Q. Can you compare the quantity of steam that 
eame from the faucet in the kitchen with that which 
eame from the one in the bathroom? 

A. No, I don’t recall. 

Q. That is, I mean was it more or less? 

A. Well, I don’t believe that it had quite the 
pressure. It didn’t blow out the little copper splash 
arrangement that it had in the faucet in the kitchen 
that it did in the bathroom. 

Q. How long did steam continue to issue from 
the hot water faucet in the bathroom? 

A. Not very long. A matter of—well, I would 
euess 10 minutes but I don’t know. Maybe it was 
only two or three but it wasn’t very long. Just a 
short time. [12] 

Q. Did you then close the faucet in the bath- 
room ? 

A. No; TI left the faucet open. 

Q. And how long did you leave it open? 
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A. Well, I think it was probably open all day 
long. 

Q. Did water issue from the hot water faucet in 
the bathroom at any time that day after you had 
opened it and found steam? 

A. No, no water came at all. 

Q. And how about the one in the kitchen? 

A. No water came out of that, either. 

The Court: You just turned off the gas? 

The Witness: I just turned off the gas, yes. 

Q. (By Mr. McCarthy): But you did open the 
faucets, too? A. That is correct. 

Q. And you got steam out of them? 

A. Yes, sir. 

Q. And you left them open and at no time later 
that day did any water come out of either of those 
hot water faucets? A. That is right. 

The Court: Did any water come out? 

The Witness: No, except when I first turned it 
on there was. 

The Court: But after that first pressure no water 
came through? 

The Witness: No. [13] 

The Court: Even cold water after the gas was 
turned off? 

The Witness: No. 

The Court: And you hadn’t turned off the water? 

The Witness: Oh, no. 

Q. (By Mr. McCarthy): Now then what did 
you do? 

A. Well, we didn’t really—didn’t do anything 
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until—that was on a Sunday morning and so I 
didn’t want to disturb Kenneth Wing, who is a very 
good friend of mine and the architect, so I waited 
until about 8:00 o’clock and called him and told 
him that the water heater had—that the thermostat 
on the water heater had stuck again. 

Q. It had stuck previously, had it? 

A. It had stuck previously, that is right. 

Q. And had been replaced? A. Yes 

Q. And that was a new thermostat? 

A. It was a new hot water heater. It was ap- 
proximately six weeks before that. I don’t recall the 
exact date. 

The Court: When it was stuck before did you 
have the same result? 

The Witness: No, no. The water before—when 
it happened before the steam came out and then 
eventually hot water and then it quieted down and 
that was during a week day and so we got either 
the plumber or the Crane people. They came out 
and put in a new thermostat and everything was all 
right. [14] Then I just turned off the gas. 

The Court: How did you know the thermostat 
wasn’t working ? 

The Witness: Because the water was overheating. 

Q. (By Mr. McCarthy): By the way, Doctor, 
when was this house built? 

A. It was started—I believe it was started the 
first day of September. 

Q. Of what year? 

A. The first day of September of 1948. 
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Q. And when did you occupy the house first? 

A. We moved in—I believe it was on the first 
day of July. 

Q. Now, you had lived in the house then only a 
matter of six months or so when this occurrence 
happened ? A. Yes. 

Q. Now, after you had called Kenneth Wing 
what did you do? 

A. Well, I talked to him about it and he said: 

‘Well, don’t worry. The water will come back. It 
is just backed up into the line and it will come 
back.”’ 

That is what I had been informed before either 
by Kenneth Wing or by the contractor. I don’t 
know who had told me before when this thing hap- 
pened. They said: 

‘‘Well, now, if the water heater overheats it [15] 
will back up into the line and you may not get 
water for a little while and then the water will 
come back.’’ 

Q. By ‘it’? you mean steam would back up into 
the line? 

A. The steam would back up into the line and 
that would keep the water from coming for a short 
while and then the water eventually would return. 

Q. Did water return on the hot water faucets in 
the bathroom—the ones that you opened, or the 
kitchen, at any time until repairs were later made? 

A. No, sir, not this last time that we are re- 
ferring to. 

Q. Yes, that is what I am referring to. 
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m” Yes. 

Q. Now, following that did you hear water run- 
ning in the house? 

A. Well, yes, I did. The noise it makes when you 
—like when you turn on a faucet on the outside of 
the house or around the house. There was a noise. 

Q. Now when did plumbers first arrive? 

A. Well, that being a Sunday morning we 
couldn’t get a plumber that day and then I ealled 
up Kenny that evening again about—I forget what 
time it was, but it was in the evening sometime, and 
told him—I said: 

‘*Well, we still don’t have any water coming out 
of those faucets’’, and [16] ‘‘Is something wrong ?’’ 
and he said: ‘‘Well, I guess there must be’’, and 
he said, ‘‘We will send a plumber out there as soon 
as we can get one tomorrow.’’ 

Q. Then did a plumber eome? 

A. Yes, a plumber came along about 3:00 or 4:00 
o’elock Monday afternoon. 

@. And were you there? 

A. I was there at the time. 

Q. Your working hours, by the way, are from 
very early morning until shortly after noon? 

A. That is right. 

Q. And what did the plumber do? 

A. Well, we went out to the—went out to the 
room where we have the water softener and it 
sounded like water was running in the water soft- 
ener and there was also water on the floor around 
the water softener and before that—by the way, I 
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should maybe state that I had turned the water off, 
the whole system off along about when I came home 
from work—along about noon, I believe it was, and 
then you couldn’t hear any noise then. But it did 
sound, when you turned the water on, the main 
valve, it sounded like there was water running in 
the water softener and I felt that was what hap- 
pened, not knowing [17] anything about the plumb- 
ing system. It just sounded like the water was back- 
ing up into the water softener. 

The plumber thought so too because he immedi- 
ately tore out these water softeners. That was the 
first thing he did, was to dismantle them and take 
them out. They are very large things. He took them 
out and then he decided, well, that isn’t the trouble 
because there wasn’t any water there. 

The Court: J have had a plumber at my house 
for the last two or three days so I can understand 
that. 

Mr. McCarthy: They are independent characters. 

The Witness: Then he said: 

‘‘Well, we are going to have to knock a hole in 
your floor. I am awfully sorry but we are going to 
have to knock a hole in the concrete slab and find 
out where this line is.”’ 

He said: 

‘*T think I know where the trouble is because,”’ 
as I remember he said, ‘‘I am the one that installed 
this line.”’ 

So he knocked a hole just outside of the water 
softener room. 
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Q. (By Mr. McCarthy): Was that the same day? 

A. Same afternoon, yes. And he didn’t find any- 
thing. He found the pipe. He found the pipe which 
was intact and he said: [18] 

“Well, that isn’t your trouble. I will come back 
tomorrow.”’ 

I said: 

‘Well, we have got all the water shut off here 
now in the house. How are we going to stay here. 
I can’t move out until you come back and turn the 
water on for me.”’ 

And I said: 

‘“OCan’t you connect around some way so that we 
ean get water in our back bathroom’’, which is our 
bedroom, ‘‘so that we can stay here tonight any- 
way,’’ and he said: 

“Well, it is getting awfully late but I will do 
biet.’’ 

So he did then connect from the outside tap 
around some way—I don’t know where he connected 
it, but he used the hose and connected it around and 
we were able then to get water in our back bath- 
room for the night. 

Q. (By Mr. McCarthy): And then what was 
done? 

A. Nothing was done that day. Nothing more 
was done. He went home. It was getting dark and 
he didn’t want to work overtime, I guess. 

Q. ‘The next day what was done? 

A. Well, the next day—I, of course, went to my 
usual [19] work and I didn’t get home until about 
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noon as I recall. It may have been early afternoon 
or it may have been a little bit before noon. 

I believe that that was the day that I came in the 
house and my wife said: 

‘‘Well, we have really—we have really got some 
trouble. Come here and look.”’ 

And then the living room and dining room com- — 
bination, which has a large window across the side 
going out into the patio was all steamed up. The 
room was just full of steam and there were quite a 
number of men around the house, including the con- 
tractor. 

Q. And who was that? 

A. That was Russell Best and several other men. 

I believe one of them was the man that had been 
out there the night before and my son was there and 
I believe the engineer from Kenneth Wing’s office. 
I don’t know whether Kenneth was there or not. 
I don’t think he was. I am not sure. There were 
quite a few people. 

Q. An engineer from Kenneth Wing’s office was 
whom ? A. A man they call Emmy. 

Q. Mr. Reynard? A. Yes, sir. 

Q. Is he sitting in the back of the courtroom? 

A. I believe he is the one. There was some engi- 
neer there, [20] but there was so much confusion I 
wouldn’t state definitely that it was he that was 
there, but I think it was. 

Q. Now, had they found any break in the lines? 

A. Yes. They said they had at that time and 
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they had knocked a hole through the bedroom— 
through my boy’s bedroom floor. 

Q. Could you indicate on these plans where that 
was found? 

A. Yes, I ean show the bedroom. Here is the bed- 
room here, this room, and here is the boiler room 
there. 

@. Would you mark the water-—— 

The Court: Doesn’t the plan speak for itself as 
to where they are located? 

Mr. McCarthy: Yes. 

Q. (By Mr. McCarthy): Well, can you indicate 
on this plan where this hole was knocked through 
the bedroom floor ? 

A. Well, approximately in this area some place 
—some place in this area. 

The Court: You have made a circle with red 
pencil there. 

The Witness: Yes, sir. 

Mr. McCarthy: Shall we call that ‘‘A’’? 

Q. (By Mr. MeCarthy): And how large was 
that hole, Doctor? 

A. Well, it looked to me like a pretty good sized 
hole. The reason that I thought it was a pretty 
good sized hole was because I knew there was ra- 
diant heat in the econercte and I didn’t see how they 
eould have missed the radiant heat pipes [21] going 
down through there but they apparently did. So I 
imagine the hole was at least a foot in diameter. 

Q. And when you saw the hole had any of the 
pipes been removed from it? 
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A. I looked down into the hole and the man that 
was working on the thing said that they had found 
the trouble and they were working on a three- 
quarter inch galvanized pipe—iron pipe. 

Q. And that was where it broken? They told 
you that was where the break occurred ? 

A. Yes. They told me that was where the break 
had occurred, yes. 

Q. Now, was that repaired ? 

A. Yes, they repaired it. 

Q. And following that you were able to get hot 
water on the—you got water on the faucets in the 
bathroom and in the kitchen? 

A. Yes, surely. It was repaired that day and at 
the same time, while these men were working that 
very same day—lI believe it must have been—I am 
sure that it was, the men came out and put another 
thermostat on this heater. 

Q. That is the hot water heater? 


A. Yes, sir. 
Q. Domestic hot water heater] 
A. Yes. [22] 


The Court: Did the third one work? 

The Witness: Yes, it has worked so far. I keep 
my fingers crossed but they put a new safety valve 
on it, too, at that time. 

Q. (By Mr. McCarthy): So any steam will dis- 
charge through the roof ? A. That is right. 

Q. Now following the making of repairs there 
did you notice any changes in your home? 

A. Well, within a week’s time the whole struc- 
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ture of the house had changed. It seemed to us—in 
the rooms that have the oak floors that is where the 
most spectacular thing happened, where the steam 
was coming up through the cracks, coming up 
through the floors, the oak floors. 

The Court: You say ‘‘the steam’’? 

The Witness: Yes, there was steam coming up. 
At that time the radiant heat was on, you see, and 
functioning so the floors themselves were hot and 
there was steam coming up through there and all 
the oak floors, each one of them, buckled. They are 
constructed, I believe, maybe four inch and six 
inch and possibly eight inch oak flooring and each 
one, where the joints came together, it just buckled 
up all over and then there were cracks appeared in 
the walls and they would just happen all of a sud- 
den. We were standing there looking at a wall and 
it just made a loud bang and popped and a nice big 
erack would appear over a doorway. [23] 

And all this took place—it continued on for 
about a week. 

The Court: May I ask Mr. Davis a question? 
You are not disputing the fact that there was a 
break in the pipe and considerable damage was done 
there, are you? 

Mr. Davis: I am not disputing the fact there was 
a break in the pipe. 

The Court: And that there was seepage that 
caused considerable damage ? 

Mr. Davis: No, I will concede that something 
has happened to that house which caused a lot of 
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damage. I saw it night before last. Whether it is 
faulty construction or this thing did it I don’t know, 
but it is in bad shape. There is no question about 
that. The floors are buckled and the concrete floors 
was wavy. You couldn’t use the floor for a roller 
rink and they showed me 

The Court: Then let us get down to what was 
the cause of this condition. The doctor is a layman. 
All he knows is that something happened to a pipe 
and the water got loose under his house and what 
caused it he doesn’t know. Isn’t that true, Doctor? 

The Witness: Yes, I know—— 

The Court: All you know is that something hap- 
pened. 

The Witness: Something happened and it was 
very drastic and dramatic. [24] 

Mr. Davis: Counsel has some pictures here of the 
situation and I think it would help us all to see 
them. I think your Honor would get a better idea if 
he saw those pictures. 

Mr. McCarthy: We will be very happy to show 
them. 

The Court: The only thing is, gentlemen, I don’t 
know the engineer who built the house or the people 
who cut through the floor and found the place where 
the leakage occurred. I don’t know whether you 
have that section of the pipe or not. 

Q. (By Mr. McCarthy): Do you know where 
the pipe is, Doctor? A. No, sir, I do not. 

Mr. McCarthy: Actually none of us know where 
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it is. We assume it may be down under the house. 
If your Honor would like to see the pipe 

The Court: I am not going under the house to 
find out. 

Mr. McCarthy: We would have to cut a hole 
through the floor to sce if it is there. I don’t know 
where it is and no one I have talked to can say 
positively where the pipe is. They have an idea that 
it may have been just left under the house when 
they repaired the floor. 

Now if your Honor thinks it would be important 
we can have men go in there and dig it out. 

The Court: You are claiming an explosion and 
you have the burden of proof. 

Mr. McCarthy: That is right. [25] 

The Court: It seems to me that piece of pipe 
should have been submitted to some expert over at 
Caltech who could probably answer that better than 
anybody else—whether the break in the pipe was 
caused by an explosion or a defect in the pipe or 
what caused it. 

Mr. McCarthy: We believe, your Honor, we have 
a complete explanation for it regardless of what the 
pipe shows. 

The Court: I can imagine what happened to the 
buckled floors but that goes into the element of 
damages. We are first trying to determine what 
caused it. 

Mr. McCarthy: Well, of necessity, your Honor, 
it is necessary for me to lay some foundation so I 
can ask hypothetical questions of the engineers and 
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that is why I am going into some of these facts with 
Dr. Daniels. 

I don’t know whether counsel intends to contest 
the amount of damage or not. His pleadings would 
indicate he doesn’t have much quarrel with that. 

Mr. Davis: No, and this is my own statement, 
but as your Honor gathers from the pleadings we 
were not notified of this until many months after. 
The only investigation that could be made was an 
examination and note the damage. We agree it 
would take approximately the amount of money that 
they claim to make a good house out of it. By ad- 
mitting that I am not admitting the condition the 
house was in or what brought it about—that it was 
a broken pipe or an explosion or a boiler [26] or 
anything else. 

Mr. McCarthy: Assuming it to be a valid claim 
the amount is correct. 

Mr. Davis: Yes, we will not go into dollars and 
cents. 

Mr. McCarthy: I am glad to know that. 

Mr. Davis: I don’t see any need of it. I saw the 
house myself and not even being remotely a car- 
penter contractor I know it is going to cost a lot of 
money to make a good house of it again. 

The Court: The house has never been repaired ? 

Mr. McCarthy: No, and this happened about a 
year ago, Doctor? 

The Witness: Yes, sir, last December. 

Q. (By Mr. McCarthy): And to what extent 
have repairs been made? 


iE. H. Daniels and H. J. Daniels 65 


(Testimony of Esli H. Daniels.) 

A. Well, the only repairs that I have made my- 
self—I had to level out the floors so we could walk 
on them without falling down and in the large hobby 
room I have covered that floor with a carpeting that 
completely covers up the cracks so it doesn’t show 
any more. 

The Court: Did this affeet the walls of the 
house? 

The Witness: Well, some of them are cracked 
and they have changed—they have shifted enough 
so that the doors won’t shut. The doors that were 
open won’t shut and the doors that were shut we 
couldn’t open and I had to take them off and 
cut [27] the bottoms off the doors and so forth so 
they would function. 

Q. (By Mr. McCarthy): But no substantial re- 
pairs have been made? 

A. No. We have had no carpenters or contrac- 
tors come in and do anything yet. 

Q. Now, following this occurrence did you have 
any conversation with anyone connected with the 
Hartford Fire Insurance Company ? 

A. Yes, sir; within a week I called up my insur- 
ance agent, who is Bob Avery and 

Mr. Davis: At this point I will object to any con- 
versations had with Bob Avery unless he establishes 
his authority to speak in this matter for the com- 
pany. 

The Court: Gentlemen, I can’t hear all the evi- 
dence at once. I think you had better letzme have 
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the facts and then when we get through we will try 
to iron them out. 

Mr. Davis: It will go in over my objection. 

Q. (By Mr. McCarthy): Mr. Avery is the man 
who signed the policy and it is admitted in the 
pleadings that Mr. Avery is the agent, and not a 
broker, but the agent of the Hartford Fire Insur- 
ance Company. The pleadings in this action admit 
that. They do deny, however, he had any authority 
to waive any of the terms of the policy and so on, 
but that is, I think, a question of law. 

The Court: That is a question of law. [28] 

Mr. McCarthy: Yes, but the pleadings admit that 
Avery was their agent. 

Mr. Davis: That is true, we admit he had author- 
ity to execute and deliver policies. 

The Court: But it is your position that he didn’t 
have the authority to waive the provisions of the 
policy relative to notice? 

Mr. Davis: Yes, and the authorities are too nu- 
merous to mention. The authorities are numerous 
either as to accepting notice or notice of loss—accept 
proof of loss or to waive notice or proof of loss 
unless he shows specific authority. 

The Court: I am going to overrule the objection 
subject to a motion to strike. I will permit this 
testimony to go in so I ean get the picture. 

You are starting out with a house up there in the 
San Pedro Hills and I want to see what you have. 

Q. (By Mr. McCarthy): You had a conversa- 
tion with Robert Avery? A. Yes, sir. 
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And about when did that occur? 

Within the week after this had happened. 
And who were present? 

It was a telephone conversation. 

And what was said? 

Well, I called him up and I-said: [29] 

ia ‘Bob, I think that I had better increase my insur- 
ance, seeing what has happened out here. I am 
afraid the place is going to burn down next,’’ and I 
said—well, I started—first I started to tell him what 
had happened. 

The Court: What did you tell him? 

The Witness: I told him that the water heater 
had stuck and that the damage is very severe and 
he said: ‘‘Well, I know about that’’, he said, ‘‘be- 
eause Kenneth Wing had been in to see me and see 
whether you are covered on this’’, and I said: 
“Well, I am not covered.’’ He said: ‘‘No.’’ He said: 
‘No, your policy does not cover anything like that’’, 
and then is when I said: ‘‘Well, I had better take 
out more insurance anyway because I am afraid 
the place is going to burn down next.’’ 

Q. And did you subsequently take out 

A. Yes, sir, I doubled the policy. 

Q. And did you believe what Mr. Avery told 
you, that it [30] was not covered by the policy? 

A. Surely. 

Q. And because of that you refrained from filing 
proof of loss under the policy ? A. Yes. 

Q. When did you first discover that it was cov- 
ered by the policy? 
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A. Well, it was several months later. I don’t 
know the exact date. It was quite a while later that 
Bob Avery or Clay Hammond, or one of the two, 
wrote us a note to the effect that there had been a 
similar case to ours and it was just a recent one and 
that the insured had been able to collect. And he 
said—I think he said: ‘‘I think you are covered.”’ 

Q. But that was more than 60 days after the 
occurrence ? 

A. Yes, that was considerable after 60 days. 

The Court: Then what did you do? 

The Witness: Then I immediately got to work 
on the thing and called Mr. Ekdale or talked to 
him about it and he seemed—— 

The Court: Then did you file your claim, your 
proof of loss? 

The Witness: Very shortly after that, yes, sir. 

The Court: Where did you get your form for 
the proof of loss? 

The Witness: Mr. McCarthy took care of that 
for me. [31] 

Q. (By Mr. McCarthy): And that was filed 
with the Hartford Fire Insurance Company in San 
Francisco ? A. “Yes, sir. 

Mr. McCarthy: Most of the remaining facts, 
your Honor, are admitted in the pleadings. We at- 
tached the proof of loss to the pleadings and the 
insurance company admits having received it. 

The Court: Any question about that? 

Mr. Davis: No, we admit the receipt and the 
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date it was received. I think it was sometime in May 
or June. 

Mr. McCarthy: Yes, the facts are all admitted in 
the pleadings. 

Q. (By Mr. McCarthy): One other thing. Did 
the representatives of Hartford Fire Insurance 
Company have an opportunity to observe the dam- 
age to your property? A. Yes. 

Mr. Davis: Just a minute. I am going to object 
to that. That calls for a conclusion. I think he had 
better tell us what and when and who saw it. 

Mr. McCarthy: I propose to follow that up. That 
was a preliminary question. 

Mr. Davis: I will withdraw the objection if it 
a preliminary question. 

The Witness: You said did representatives from 
the Hartford Fire Insurance Company 

Q. (By Mr. McCarthy): Inspect the property. 

A. Inspect the house? 

Q. Yes. 

A. A man came out there and said he was a rep- 
resentative of the Hartford Company, yes. 

The Court: That was after you filed your proof 
of loss? 

The Witness: Yes, sir; they were out there just 
about—within the week. They were out there very 
shortly after that. 

Q. (By Mr. McCarthy): Was that before the 
formal proof of loss or before they were informally 
notified ? 

(No answer. ) 
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Q. Do you recall anything about that? 

A. I don’t recall. 

Q. Do you recall the exact date when they were 
out there? 

A. No, sir, I do not. I know I was surprised that 
they got out there so quickly. Then JI thought we 
were going to get some action out of the thing. 

Q. And at the time the—do you recall the name 
of anyone who was out there? 

No, I do not. 

You have met Mr. Shields? 

Yes, sir. 

Did he inspect it? 

My wife says that he did. 

You were not there? 

I was not there. [33] 

Very well. At the time these inspections were 
weet was the house in substantially the same con- 

dition that it was, say, two weeks after this pipe 

burst? A. Yes, sir. 

The Court: And in their inspection they didn’t 
have an opportunity to see where the pipe had 
broken, did they ? 

The Witness: No, except we took them into the 
room and showed them where they had dug the hole. 

The Court: The concrete had been replaced ? 

The Witness: Yes, sir. 

The Court: So there was nothing for them to 
see except the result of the break? 

The Witness: That is right. 
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Q. (By Mr. McCarthy): Did you offer to allow 
the floor to be opened in case they desired ? 

A. I told them they could do anything they 
wanted to. I remember there was one man that 
came out and was going to—said he wanted to take 
a lot of pictures and then he got his camera out and 
found something was wrong with the camera and 
didn’t take any pictures. And there were some other 
men that did take some pictures, however. 

Q. But you afforded the Hartford Insurance 
Company every opportunity: 


ie Yes; sir. 
Q. To inspect everything that had happened 
there? [34] A. Yes, sir. 


Q. How soon was that break in the hole in the 
floor that you have indicated on the plans here 
filled up after the repairs? 

A. I believe it was the same day. 

Q. As soon as the repairs were made? 

A. Yes, sir. J think they did it the same day. 

Q. It was closed up? A. Yes, sir. 

Q. Did you yourself see the pipe that was 
broken ? 

A. No, I didn’t arrive home until after the pipe 
had been repaired. The plumber, I think, was just 
finishing the repair when I arrived home. 

The Court: Do you have the plumber as a wit- 
ness ? 

Mr. McCarthy: We hadn’t planned on ealling 
him but we can. We have an engineer who saw it. 

Mr. Davis: I will say that we ran down the 
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plumber and we found out where he is and we have 
a subpoena for him and we are going to have him 
if he is available. [35] 
* &* & EF ¥ 

Cross Examination 

Q. (By Mr. Davis): And you discovered this 
condition of your heater on Sunday morning? 

A. On Sunday morning, yes. 

Q. You had your party there that night? 

A. Yes, we had the party there that night. 

Q. Everything went over all right and you had 
plenty of water? A. No water in the kitchen. 

The Court: You didn’t need any water at that 
time of the year. 

The Witness: We had no water in the—no hot 
water in the kitchen. The reason I remember that is 
because my wife had to go to our bathroom in the 
bedroom on the other side of the house to get hot 
water to wash the dishes. [42] 

* + &€ ¥ F 

@. All of your house was served, of course, by 
one main water supply ? 

A. Yes, sir, that is correct. 

Q. And that came into the house through a re- 
duction valve, didn’t it? A. Yes, sir. 

Q. Which reduced the pressure to 45 pounds? 

A. Something like that. [44] 

* %¥ & KF 

Q. Now on this particular occasion, the night 
before you noticed nothing unusual—that is Satur- 
day night. A. No, nothing unusual. 
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Q. And about 7:00 o’clock Sunday morning you 
heard a hissing sound like the steam hissing in a 
radiator that is overheated ? 

A. Yes, sir, something like that. 

Q. Like a teakettle that is overheated—a steam 
hissing sound ? A. Yes. 

Q. And you went out and found your boy who 
said he had heard the same sound—it awakened him 
up from sleep? A. Wes; 

Q. And you immediately turned off the gas? 

A. That is right. 

Q. That means turning off the main gas feed for 
this one [47] heater, is that right? 

A. There is a little—just a little handle on the 
heater that you throw. It is a little red handle that 
they told me if it ever happened just to throw that. 


Q. And that turned off the gas? 

A. That turned off the gas, yes. 

Q. Just on the one heater? 

A. Yes, that is all. 

Q. The other heaters were still going? 

A. Qh, yes. 

Q@. And then you immediately went to the 
kitchen and opened the hot water tap there? 

A. I went to the bathroom first. 

Q. And opened the hot water cock? 

A. Yes. 

@. And steam and hot water came out? 

A. Yes; a small amount of hot water—a very 


small amount. 
Q. And how long did you keep that cock open? 
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A. That was open all day long. 

Q. How long did steam come out of it? 

A. It was under 10 minutes, I believe. It was 
just a short time. 

Q. And how soon after you opened that cock in 
the bathroom did you go to the kitchen cock? 

A. Right away—yjust as fast as I could get there. 
+ eo omy 

Q. And when you opened up the hot water 
faucet in the kitchen steam and water came out? 

A. Yes. 

@. And how long did steam and water come out 
of there? A. A very short time. 

Q. About the same time as in the bathroom? 

A. Yes, just a short time. [49] 

e F & EF 

@. You hadn’t heard any noise of running water 
before Monday? 

A. Well, on Sunday night we had, yes. We had 
both commented that it sounded like one of the out- 
side water taps was running. 

Q. Sounded like a tap was open? 

A. Yes. In fact I felt like—I went around to 
see whether it was or not. 

Q. Well, you don’t remember that you did go 
around ? 

A. I don’t recall whether I did or not but it 
kind of seems like I must have because it sounded 
just like water was running some place in the house 
and we couldn’t find it. [54] 
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Q. Now, you notified—you said you discussed 
this matter with Mr. Avery. You didn’t call him 
particularly to notify him of the loss, did you? 

A. Well, yes, I think I probably did. I think I 
did and when I started talking to him about it he 
said that he already knew about it. 

Q. Mr. Wing’s office is in the same building, I 


believe ? A. In the same building. [59] 

Q. As Avery’s? A. Yes, sir. 

Q. Do you have an office there? Are you inter- 
ested in that? A. Qh, no. 

Q. Well, what did you tell Mr. Avery had hap- 
pened ? 


A. Well, I started to explain about the water 
heater and about the thermostat sticking and he said 
he already knew about it—knew the condition and 
so then I didn’t go on and explain any further to 
him. He knew about it. 

Q. And then you just forgot it until somebody 
read this case? 

A. I asked him isn’t there any chance that we 
are covered with our fire insurance and he said, 
‘‘No, I am sorry, but it doesn’t cover that’’, and 
then of course I went on to say ‘‘that is the way all 
insurance is, it never covers what you are supposed 
to have, but I had better increase my fire insurance 
anyway to $30,000’, and he said ‘‘Okay, we will 
take care of that for you.”’ 

Q. Then who was it called your attention to this 
water case? Mr. Avery? 
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A. I believe it was Mr. Avery. Either Mr. Avery 
or Mr. Wing. 

Q. And after that then you did notify—had them 
notify the Hartford Company, correct? [60] 

A. I did. 

Q. Mr. McCarthy—— 

A. Another thing I should state, when I was 
talking to Mr. Avery at that time I am sure that he 
said that he called Los Angeles on it and that they 
said that we were not covered. 

@. And that was later though? 

A. No, that was at that time. 

Q. And then after that, after they told you about 
this case in the books 

A. Then I immediately got hold of Mr. Ekdale, 
who is a friend of mine, and talked to him about it 
and he said: ‘‘Well, we had better do something 
about it.”’ 

Q. Give them notice? A. Yes. 

Q. Now, following—when was the first time that 
you discovered any damage to the property, to the 
house ? 

A. That was on Tuesday when things started to 
happen. 

Q. What first happened ? 

A. Well, I think the first thing that I noticed 
was the steam coming out of the floors there in the 
living room, because the windows were all steamed 
up. 

Q. Now this water pipe that broke, that is under 
the slab, isn’t it? 
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A. That is right. It is under the—yes, it is under 
the slab. [61] 

Q. And under the tar paper? A. Yes. 

Q. And yet there was steam coming out of the 
floors that are laid over the secondary heating sys- 
tem. Are those the floors you are talking about? 

A. Yes, sir. 

Q. And did you open up the floors? 

A. Yes, we did. We opened it up. In fact, it was 
either that day or the next day that Mr. Best sent 
a man out to open things up and let the steam out 
so that it would dry out faster. 

@. Did you find any water on the floors when 
you opened them up? 

A. No, they were just damp. There was no water. 
Just dampness. [62] 
rie % % 

Q. When did you first notice the floors buckling? 

A. Just right away—within 24 hours or 48 hours. 

Q. Of when? 

A. Of this—of Monday. I think it was on Tues- 
day that we first started to notice the floors buckling 
because there was steam coming up through the oak 
floors and the oak was pretty well dried. [63] 
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Q. How long after the 18th was it before you 
noticed any distortion in the walls? 

A. That was within a week—within a week and 
I would say within two or three days. 
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Q. Now previous to that you had had some 
cracks appear in the house, had you not? 

A. Over in the garage part where the concrete 
is fairly thin there was a crack over in that part of 
the house, yes. [65] 
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Mr. Davis: I think that is all. 


Redirect Examination 

Q. (By Mr. McCarthy): Did you observe any 
distortion or cracks in the walls inside before this 
occurrence on December 18th? A. None. [66] 
e+ ¢ HF S 

EMERON REYNARD 
called as a witness by the plaintiff, being first sworn, 
Was examined and testified as follows: 
Direct Examination 

Q. (By Mr. McCarthy): What is your occupa- 
tion ? 

A. Superintendent for Mr. Wing, architect. 

@. And how long have you been so employed? 

A. A little over five years. 

Q. And state the nature of your duties with Mr. 
Wing. 

A. I supervise the construction of the various 
projects that we have designed in our office, through 
the entire construction period. [68] 
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The Court: Before you get to that, did you 

superintend the construction of this house? 
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The Witness: As far as Mr. Wing’s portion was 
concerned, yes. 

The Court: What was his portion? 

The Witness: Well, I mean that we didn’t main- 
tain a [69] superintendent on the project at all 
times. 

The Court: I know, but did you construct the 
entire house? 

The Witness: Yes, sir. 

The Court: What about the plumbing and the 
radiant heating? Did you have anything to do with 
that? 

The Witness: Why, the plumbing, of course, was 
done as a part of the general contract and the radi- 
ant heating was done as a separate contract but it 
was handled through our office. 

The Court: Did you handle it and supervise the 
construction of the flooring of this building? 

The Witness: Yes, sir. [70] 
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@. Now, did you inspect the Daniels property at 
any time—at or about December 18, 1950? 

A. I don’t know the date. If it is in reference to 
the time that the water pipe was broken, yes. 

Q. That is it. And how did you happen to go 
there? 

A. I was instructed by my office to go to the 
Daniels residence; that they were making repairs on 
a water line that had broken. 

Q@. And when you arrived there who were 
present ? 
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A. As I recall there was the plumber, who I 
don’t know his name, and his employer, Mr. Ward, 
and Mr. Best. 

Q. Who was the contractor? 

A. The contractor. And as I recall it also Mr. 
—Dr. Daniels came in a few minutes later. 

Q. Were you there when the opening in the floor 
was made? 

A. Not the initial opening, no. At the time I ar- 
rived there there was an opening in the floor and 
it wasn’t large enough for the plumber to get his 
tools in and they proceeded to make the opening 
larger for that purpose. 

Q. Now, did you observe any piping in that hole 
before any repairs were made? A. Yes. 

Q. Describe what you saw there. 

A. At that point there is a ‘‘T’’ and the pipe at 
that [73] ‘‘T’’ was broken. There was a slip-gap 
between the pipe itself and the ‘‘T’’. 

Q. Can you mark on the diagram Mr. Reynard 
—perhaps it would be best to use the floor plan—the 
location of the hole? You might use this pencil. Will 
you mark there the hole that you observed? 

A. Substantially the same as whoever marked 
this. 

Q. At the poimt ‘‘A’’ shown on sheet 3? 

A. Yes. 

Q. And will you indicate the location of the 
pipe? 

A. Do you want me to draw it on here? 

Q. Draw it right on the drawing. 
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A. The pipe was going this way and here is our 
—there was a gap on this side of it. The pipe went 
on this way. This pipe went this way and this one 
continued on this way. The gap was right here. 

Q. Indicating that the gap was on the southerly 
side? wv. Wes. 

The Court: You say a ‘‘gap’’. What do you mean 
by that? Was the pipe completely broken in two? 

The Witness: Yes; the pipe was completely 
broken in two. 

The Court: Right up against the ‘‘T’’? 

The Witness: No, a slight space between the 
‘“’? and the pipe. 

Q. (By Mr. McCarthy): Did it break in the 
threaded portion [74] of the pipe? 

A. I believe it did. 

Q. Was it a square break? 

A. I would say so, as reasonably as could be 
made on a piece of pipe. 

Q. And the ‘‘T’’ and the broken end of the pipe 
were separated ? A. Yes. 

Q. And what was the amount of the separation? 

A. Well, I would say between an eighth and a 
quarter of an inch. 

Q. And in making the repair what was done? 

A. The pipe was cut back. I don’t know how 
much. I would say approximately six to eight inches 
and threaded and a swing joint constructed of ells 
and placed back in operation again. 

The Court: How was that? You say he cut back 
the pipe and threaded it? 
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The Witness: Yes, sir. 

The Court: And then did he take the thread 
out of the ‘‘T’’? 

The Witness: I presume so. I didn’t see it being 
taken out but there is no other way it could have 
been done. 

The Court: And then a short piece of pipe in- 
serted there? 

The Witness: Well, the pipe was brought out 
with an ell down and around and back up and over 
to the other pipe so [75] as to constitute a swing 
joint and the thought was at the time if there was 
any movement that joint would give instead of giv- 
ing any trouble at this location. It was constructed 
of all pipe fittings. 

Q. (By Mr. McCarthy): Did you observe whether 
or not any of that pipe shown in the circle ‘‘A”’ 
here was rigid? Was it possible to move any of those 
pieces of pipe? A. I don’t know. 

Q. You didn’t get down and feel it? 

A. No. 

The Court: Those pipes were not buried in the 
concrete? They are below the concrete? 

The Witness: Yes. As I recall it they were below 
the water-proofing membrane and either in or on top 
of the rock. 

Mr. McCarthy: I think that is all. [76] 
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Cross Examination 
By My. Davis: 

Now, I want to ask you about this occasion when 

you came to the premises after there had been some 
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mal-function in the hot water heater. When was the 
first time you heard of any mal-function [104] in 
the hot water heater? 

A. I don’t recall the date. Mr. Wing informed 
me that the thermostat on the water heater had gone 
bad and was replaced. I didn’t go up to the job at 
that time. 

Q. But you had heard of it previously—you had 
heard of the previous occasion ? A. Yes. 

Q. And you didn’t go then the next time—the 
next time was this occasion we are talking about 
now ? A. As far as I know, yes. 

Q. And when did you first hear of that? 

A. I don’t recall whether I was in the office at 
the time or whether I was out in the field, but I was 
informed that the plumbers were making some 
changes and Mr. Wing wanted me to go up to the 
job and see what was going on. 

Q. And when you got there who was there? 

A. Mr. Best, Mr. Ward, also the plumber whose 
name I don’t know, and myself. I don’t recall any- 
one else. 

Q. Was Dr. Daniels there? 

A. I don’t remember whether Mrs. Daniels was 
there or not. Mr. Daniels came shortly after I ar- 
rived. 

Q. When you arrived had they already cut the 
hole? 

A. They had started to work on it, yes. 

Q. Did you stay in the immediate vicinity while 
they were cutting the hole? [105] 
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A. Yes, sir. 

Q. Do you know how they located the place of 
the leak or were you there when they located it? 

A. No, I was not. 

Q. When they got the hole through the concrete 
then what was the first thing you saw? 

A. Well, the membrane was still intact at that 
point. I believe it was ruptured but it was there 
and then 

Q. Did they make a hole in the membrane? 

A. Yes. And then the plumber decided the hole 
would have to be larger than he originally had it so 
he continued to break the concrete to the point 
where he could get his tools in to work. 

Q. How large a hole did he finally have? 

A. About 12 inches in diameter. 

The Court: You said the membrane was rup- 
tured ? 

The Witness: Yes, sir. 

Mr. Davis: But it was still there. 

The Court: In what way was it ruptured? 

The Witness: It is just paper. 

The Court: They had located, as I understand 
your testimony, they had located the exact place and 
exposed the pipe before you were there? 

The Witness: Yes. They were in the process of 
getting to the pipe. [106] 

The Court: Enlarging the hole? 

The Witness: That is right. 

Q. (By Mr. Davis): You don’t know whether 
they ruptured the membrane or not? 
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A. No, six. 
Q. And then they cleared away the membrane so 
you could look down into the hole? A. Yes. 


Q. What did you observe? 

A. The pipe was broken at the ‘‘T’’, 

Q. Now which end of the ‘‘T’’ was it broken? 

A. The run end. 

Q. You call it the run end. From what you have 
told us I assume—— 

The Court: I would like to have you draw on the 
board a diagram of it. Just show us how it was 
broken. 

A. Looking at it this would be the north. 

The Court: Make north at the top of the board. 

The Witness: The break was right here. 

The Court: Draw the pipe. Suppose you had a 
pipe going through there, just draw a picture of it. 

The Witness: This would be the run of the pipe 
going toward the kitchen and this is the run toward 
the water heater and the pipe was broken off at this 
point here. This would go toward the kitchen. [107] 

The Court: That doesn’t help me. I want a ‘‘T”’ 
where it was broken. 

The Witness: The pipe was broken right here. 
This is the pipe going to the heater. 

The Court: And where was it broken? Was it in 
the threads? 

The Witness: Yes, sir. 

Q. (By Mr. Davis): And were the two ends of 
the pipe in opposition? 

A. It seems to me that they were slightly out of 
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line—slightly out of alignment. I don’t know which 
way at the moment. 

Q. I believe you testified you didn’t observe the 
pipe after it had been cut off. I mean you observed 
it as you looked down in the hole. You had better 
sit there so the judge can hear you. You observed 
the pipe as you looked down through the hole? 


A. Yes, sir. 

Q. Did you see it after they cut it off? 

Aves Vesesin: 

Q. And how large a piece did they cut off? 

A. I believe it was about six or eight inches. 

Q. What did they do? Just cut this piece off 
here ? 

A. Cut it off with a hack saw. 

Q. And then rethreaded it? A. Yes, sir. 

Q. Then you say they put in an expansion joint? 

A. Swing joint. 

Q. Made a ‘‘U’’? A. Yes, sir. 

Q. So they could get in there and work? 

A. Yes, sir. 


The Court: You said they put that in there in 
ease there was any future expansion. 

The Witness: That was the remark at that time, 
yes. 

The Court: Did you see the end of the pipe when 
they took it off? 

The Witness: Yes, sir. 

The Court: What did the end look like? Was it 
eut right straight across? 

The Witness: I am not qualified to say whether 
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it was a Shear or a tension break, but it was broken 
off. 

Q. (By Mr. Davis): Was it clean? 

A. Not like you would cut it with a saw or any- 
thing, no. 

But it was—the break was at right angles? 
Yes, sir. 

That is what I am trying to say. 

Along the angle with the thread. 

And there was no jaggedness to it? 

A slight amount that you would find if a pipe 
were broken but I don’t think there was any undue 
amount. [109] 

The Court: In your experience have you seen 
broken threads before? 

The Witness: I have seen broken threads, yes. 

The Court: Did that appear to you to be an 
ordinary break that you would find in threads? 

The Witness: Yes, sir. 

The Court: I have a sprinkling system that I 
have been playing with a long time, so I have 
learned a lot about these ‘‘T’s’”’ and breaks. I am 
just trying to show my knowledge of plumbing by 
working with a sprinkler system. I am trying to get 
it to hit all parts of my lawn. 

Q. (By Mr. Davis): I believe you said that was 
the piece they cut off—it was about six or eight 
inches long? 

A. Yes, about six or eight inches long. 

Q. Maybe that accounts why nobody ever saw 
it after that. I had a picture in my mind that it 
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might have been a much larger piece of pipe. 

The Court: They had quite a time getting the 
end out of it. 

Mr. Davis: We have subpoenaed the plumber— 
that is if we can get him. These technicians are 
mighty ticklish and you have to catch them on the 
run. I think we will find out more about it when 
he gets here. I imagine they have instruments to get 
ends out of the pipe. You should know something 
about that, too. [110] 

The Witness: I have got a chisel just the size of 
the pipe that I drive in there and put the wrench 
on it and just twist it out. 

Mr. Ekdale: That is not good practice. You 
should throw it away. 

Q. (By Mr. Davis): Now, you were there and I 
understand that some people came about that time 
to inspect the hot water tank? A. Yes, sir. 

Q. Who were they? 

A. Two gentlemen, as I recall. One of them I 
believe was named Quinn from, I believe it is from 
the Crane Company in Los Angeles, and I think the 
other gentleman was Mr. Chosen (phonetic) from 
the Crane Company in Long Beach. [111] 
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Q. (By Mr. Davis): Did your specifications 
have anything to do with the specifying of a pres- 
sure reducer? A. Yes, sir. [112] 
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Q. (By Mr. Davis): Will that specification in 
itself indicate the reduction or the amount of 
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pressure? A. Yes, sir. 
Q. Do you know whether or not that reducer 
pressure valve was installed? As, 1 doe Vals) 
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Q. But you do know that that regulator was in- 
stalled there? A. Yes, sir. [114] 
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SIMON PERLITER 

called as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 

The Clerk: State your full name. 

The Witness: Simon Perliter. 


Direct Examination 

Q. (By Mr. McCarthy): What is your occupa- 
tion, Mr. Perliter? 

A. I ama consulting engineer. 

@. And any specialty in engineering ? 

A. Yes. My specialty is hydraulic and structural 
engineering. [121] 
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Q. Now, Mr. Perliter, did you ever inspect the 
home of Dr. Daniels? 

A. Yes. I inspected the home of Dr. Daniels for 
the first time—sometime prior to March 18, 1950. 

Q. And will you tell us what you observed there 
on that occasion ? 

A. On the first occasion that I inspected the 
home I made a rather casual inspection and noticed 
numerous deformations, particularly at the door- 
ways. I noticed deformation of the floors, the slab 
throughout the entire house. 
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I noticed the heaving of the hardwood floors in 
the dining room and in the living room. 

T noticed numerous plaster cracks throughout the 
house. 

I made also a casual inspection of the outside of 
the house primarily to see what had happened on 
the outside. 

I also attempted at that time to close some of 
these doors, which I couldn’t. I also walked into the 
kitchen and I noticed the drainboard—I took a 
glass of water and poured it at one end of the drain- 
board and the water flowed toward the wall rather 
than in the opposite direction, which is common 
practice in construction of that type. 

Q. Then when did you next inspect the prop- 
erty ? 

A. On the morning of March 18, I believe it was 
a Saturday, 1950. My partner and I brought an in- 
strument, a level along with a view of running levels 
throughout the house to determine the amount of 
deformation that had taken place. 

Q. Did you make a drawing showing those vari- 
ous levels? [126] A. Yes, sir. 

Q. Is this the drawing? 

A. This is the drawing—this is a print of the 
original drawing. I have the original in my brief 
case. This is a print of the original—of the original 
survey. | 

Q. And does this truly record the elevations at 
various points in the house with reference to an 
arbitrary mark which you used? 
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A. Yes, as close as you can run a level survey 
with a regular surveyor’s instrument. 

Mr. McCarthy: I offer in evidence this as our 
next exhibit. 

The Court: Any objection? 

Mr. Davis: No objection. 

The Court: Admitted. 

The Clerk: Plaintiffs’ Exhibit 2 in evidence. 


(The document referred to was marked 
Plaintiffs’ Exhibit 2 and received in evidence.) 


Q. (By Mr. McCarthy): Now, Mr. Perliter, 
does this show the amount of deformation of the 
various floors in this building? 

A. It shows the amount of deformation of the 
various floors of that building as of March 18, 1950. 
x % *& * % [127] 

Mr. Davis: I will concede that his figure to put 
that place back in good condition from the way it is 
now would cost approximately his figure. 

Mr. McCarthy: Which is $14,450. [128] 
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The Court: In other words, you are not making 
any admission of liability but we don’t have to 
spend time now on that element? 

Mr. Davis: Not on the dollars and cents. 

Q. (By Mr. McCarthy): Now, Mr. Perliter, in 
the light of your own inspection and observation of 
this building, and assuming the facts which I will 
here relate to you, I am going to ask you for your 
opinion—— 
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The Court: Has the witness been in court dur- 
ing all the testimony ? 

Mr. McCarthy: I don’t think he heard the first 
of Dr. Daniels’ testimony. 

Q. (By Mr. McCarthy): At what stage did you 
come into the courtroom, Mr. Perliter? [129] 

A. J came in when, I believe, Dr. Daniels was 
just getting on the stand or shortly thereafter. 

@. Then you heard the bulk of his testimony? 

A. Yes, I heard the bulk of his testimony. 

Q. Well, assuming then the truth of the facts 
stated in Dr. Daniels’ testimony and also your own 
observation of the building, do you have an opinion 
as to the time at which this cold water pipe broke? 

A. Yes. I would say that it probably broke im- 
mediately after the Doctor turned on the hot water 
faucet in the bathroom. 

Q@. And will you state your reason for that 
opinion ? 

A. Yes. When he opened the hot water tap, as 
he described, it came out with considerable force 
and turned into steam. The reason for that is this. 
I believe most of us have been up in the mountains 
at some relatively high elevation and you have al- 
ways found it difficult to boil water or, rather, you 
found it easy to boil it. It will boil at a lower tem- 
perature than it does at the sea shore and that is 
due to the fact that the higher we go in the air the 
lower the atmospheric pressure. At the sea shore the 
atmospheric pressure is 14.7 pounds per square inch 
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of surface. There are 14.7 pounds of air pressure 
bearing down. 

The Court: And that is what holds us onto the 
earth. 

The Witness: The force of gravity holds us 
down to the [130] earth because that pressure is 
exercised in all directions. If it wasn’t you would 
burst. If you want me to I can tell you a story 
about that. 

The Court: And I can tell you a story also when 
you get through. 

The Witness: When he opened that faucet the 
pressure inside of the faucet and in the tank was 
quite high. It had to be high because this heat had 
been eontinuously boiling up and the higher the 
pressure the higher the boiling point. That is one 
of the basic concepts of physics. 

I remember in high school I learned that. 

The minute he opened that faucet he released 
pressure and by releasing pressure that water that 
was immediately behind the faucet burst out. The 
pressure was released and it turned into steam. 

Now, as I gather from Dr. Daniels that faucet 
was left open. He didn’t shut it. That lowering of 
the pressure immediately transferred itself all the 
way through the piping system, the hot water piping 
system on to the tank. I don’t know if your Honor 
is familiar how a hot water tank is constructed and 
if you wish I will draw one on the board. 

The Court: I want to know how this one was 
drawn. 
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The Witness: This is common practice. 

The Court: I am not interested in common prac- 
tice. Do you know anything about this hot water 
heater? [131] 

The Witness: No, I wasn’t inside of it so I 
couldn’t tell you that but the cold water tap of a 
hot water boiler comes in through the top and goes 
down to the bottom of the boiler to within about a 
foot of the bottom. 

The hot water tap of a boiler comes out of the 
top. The reason for that is this. If your cold water 
line did not go down toward the bottom you would 
by by-passing the heating element at the bottom, so 
that your cold water would take the least path of 
resistance and go out the hot water side immediately 
and they would get the hot water at the bottom and 
cold water at the top and at the bottom is where 
the heating element is located. 

Now, when this thermostat failed to operate the 
gas continued to heat this water. The pressure kept 
building up in this tank and some of that formed 
into small vapor bubbles and these vapor bubbles 
found their way both into the hot water line and 
also partially into the cold water line and when 
Dr. Daniels opened that faucet and reduced the 
pressure, that pressure immediately was trans- 
mitted upstream from the faucet toward the hot 
water tank, up through the cold water line and 
finally found a way of getting out by exploding. 

Now, I will explain why that exploded. It is based 
upon a common concept of what is called ‘water 
hammer.’’ Water hammer can occur under various 
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eonditions. The common concept is when we close a 
valve very suddenly what you do is you are shut- 
ting off the flow of water. You have energy in this 
water that is traveling in the line and when you 
elose off a valve suddenly that energy has to be re- 
leased in some manner or form and it is released 
in the form of a wave. That wave travels at a speed 
equivalent to four times the speed of sound in air. 
In water it is equal to 4800 feet per second. Or if 
you want to convert it into miles per hour, 3,300 
miles per hour. That wave travels that fast. 

And when that wave travels with that speed it 
acts as a battering ram and anything that gets in 
its way will feel the effect of that force and those 
stresses are theoretically—they are infinite stresses. 

I will go a little farther. In large water supply 
systems where you are pumping from this level up 
to a tank at a higher level to serve an area at a 
higher level, we install what is known as control 
valves. There are various types on the market, de- 
pending upon price and their ability to do a job. 

A control valve operates in this manner. When 
we are ready to stop pumping—in other words when 
the reservoir that we are pumping to reaches a cer- 
tain level there is a float switch. That float switch 
sends an impulse through a telephone wire to the 
eontrol valve and the minute that impulse is re- 
eeived by the control valve it starts to shut the con- 
trol valve off and not the pump. The control valve 
starts to close. The pump is still operating. The 
reason for that is you want [133] the energy that is 
imparted by the pump to keep that reaction, that 
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force that would come back otherwise to balance 
that force and when these valves are about 85 per 
cent closed it automatically trips a little lever that 
shuts off the pump. 

The same thing happens when you are starting up 
a pump. It is to prevent cavitation. The pump is 
started up first and the valve starts to open up very 
gradually so that you don’t have that full head and 
all that energy working against the pump and the 
impellers. 

Now in this particular case the steam acted almost 
in a similar manner. In other words, these vapor 
bubbles would have gotten into this pipe and when 
this faucet was opened that force was transmitted 
through the tank into this pipe, which already had 
these vapor bubbles, and it acted in a similar man- 
ner that I have just explained for water hammer 
and when it got to this it had to take a right angle 
turn and no doubt some of you gentlemen have tried 
to take a right angle turn around the corner with 
your automobile and if you go too fast you know 
what the results are. 

What happened here is it had to go around that 
bend. Water being incompressible it couldn’t get 
there—it couldn’t go anywhere because the water 
was compressed so it hit that ‘‘T’’ and from all the 
descriptions that I have had of the ‘‘T’’ and how it 
ruptured or rather the description of the eut, [184] 
it is my conclusion that it was a sheer rupture 
rather than a tensile rupture. 

I might explain that. A ‘‘tensile rupture’’—if you 
took a bar in between my hands and if I were strong 


E. H. Daniels and H. J. Daniels 97 


(Testimony of Simon Perliter.) 

enough to pull that apart what happens is the bar 
keeps stretching and then at the point of break she 
necks out and then she snaps, so whenever you see 
a tensile break you will always notice the necking 
at that point of rupture. In a sheer break you don’t 
get the necking. It is just a break right across. And 
analyzing this from the point of mechanics, the 
forces that might have acted on this thing, I would 
say that it was a sheer break, especially in light of 
the description given by Mr.—I don’t recall his 
name—— 

Q. Reynard. 

A. Reynard. Now here is another thing that 
might be of interest to the court. 

Had this break occurred prior to the time Dr. 
Daniels turned on that faucet, regardless of how 
much heat had been going into that system, there 
wouldn’t have been any steam coming out of there. 
There wouldn’t have been an explosive violence be- 
cause that force would have had—there is a force 
exerted by this heat which would have been relieved 
in a similar fashion as a relief valve through this 
cold water tap. 

Now, furthermore, based upon Dr. Daniels’ ex- 
planation [135] of what he saw after he opened up 
that faucet, he said that there was no more water, 
hot water, coming out of that nor cold water. 

Mr. Davis: I think the witness misunderstood the 
doctor’s testimony. 

The Witness: He left that faucet open for a 
long time. How long I don’t know. But I believe 
that he said that at the end of a few minutes there 
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was no more water coming out of that hot water 
faucet. 

What happened, first, part of the water was 
draining through the faucet and the other part of it 
went out through the rupture in the pipe. Had the 
rupture not occurred, had the explosion in that pipe 
not occurred then water would have flowed through 
the boiler and back through the hot water system. 
* &£ & & 

Q. (By Mr. McCarthy): What, Mr. Perliter, is 
the weakest point of a pipe which is threaded and 
turned into a ‘‘T’’’ such as the one here involved? 

A. The weakest point usually is at the 
threaded section. Now in the design of rods, brace 
rods—your Honor probably has seen brace rods in 
steel buildings, when you compute the stress in a 
brace rod they compute it at the minimum diameter 
which is the threaded portion and when you use 
small rods, and it is economical to use a small rod, 
you still compute only the stress occurring at the 
threaded portion. 

In large diameter rods such as are used in back 
stays of suspension bridges they usually up-set those 
rods. By ‘‘up-setting’’ I mean 

The Court: In other words, what you are trying 
to tell me that where the threads are is the weakest 
point of the pipe? 

The Witness: Yes. 

The Court: It doesn’t take an expert to tell us 
that. That is a matter of common knowledge. 

Mr. McCarthy: That is all. ~ * * * * 
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Cross Examination 

Q. (By Mr. Davis): Now, in this particular 
ease, from where does that [137] energy come ? 
What is its source? A. Fieat. 

Q. And, in other words, it was the boiling of the 
water in the tank that created the pressure that in 
your opinion broke the pipe? 

A. No, not the boiling. The water was not boiling 
in the boiler. It was under too much pressure to boil. 

Q. I mean the steaming or whatever it 1s. 

A. In other words, the way water would nor- 
mally form inside that tank and in adjoining pipes 
would be in the form of vapor bubbles. They are 
the making of the steam and the minute that you 
reduce the pressure it is these little minute vapor 
bubbles that break into steam. 

Q. Where did this foree come from that broke 
this pipe? 

A. It came from, first, the bursting or the turn- 
ing of the hot water into steam and, secondly, the 
transmission of that force into the cold pipe—in the 
cold water pipe, acting as a ram against the incom- 
pressible water in the pipe. [138] 

%* ret ke * 

Q. Now tell us about that pressure relief valve. 

A. If I remember correctly, it was a No. 2 
Bailey pressure relief valve. 

Q. Could you tell what reduction it made in the 
outside pressure ? 

A. I believe it reduces it down to about 40 
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pounds from whatever the street side of it was— 
what we call the street side pressures, were. 

Q. I don’t understand your testimony to be that 
the street side pressure had anything to do with 
this result. 

A. No, it doesn’t. I made a statement that it was 
reduced from the street side pressure, whatever that 
was. I have been told that it is about 140 pounds. 
It was reduced through this pressure reducing valve 
to approximately 40 pounds. That is a normal work- 
ing pressure for house service. 

Q. That means no greater pressure can get 
through than 40 pounds, isn’t that correct ? 

A. That is right, provided, of course—when you 
say ‘‘greater pressure,’ at that particular point the 
pressure will continue at that 40 pounds under static 
conditions, but as you open the faucet that pressure 
reduces considerably by virtue of losses due to fric- 
tion and due to bends and due to loss through valves. 
* * & * % [140] 

The Court: Then, as I understand your testi- 
mony, the break in that pipe was caused by the 
excessive pressure. 

The Witness: A wave of pressure, yes, sir. [143] 
eae 

Q. Eight or 10 or 12? We can determine that 
from our blueprints anyway. All right, now, as I 
get your explanation, this water was heated? [148] 

A. Yes, sir. 

Q. But as long as it was compressed there was 
no boiling, is that correct ? 
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A. As long as it was under pressure. 

Q. There was no boiling or steaming? 

ma That is right. 

Q. And what kept it under pressure ? 

A. Well, the heat kept it under pressure. In 
other words, the continuous heating. 

Q. Kept it under pressure and that was all that 
kept it under pressure? 

A. No, no, there is one other thing that kept it 
under pressure and that is the pressure of the sys- 
tem—the cold water system. 

Q. That is the cold water system, the 45 pounds 
of cold water coming in there? 

A. Whatever it is, 40 or 45 pounds. 

Q. That kept the pressure but if the thermostat 
wasn’t working and the water was boiling 

A. The water was not boiling. 

Q. I mean the water was heating. 


A. Heating. 

Q. But because of the pressure it was not boiling 
or steaming, is that right? A. That is right. 

Q. But it keeps right on expanding, doesn’t it? 

A. That is right. 

Q. Then you say this hot water tap was opened? 

A. Well, that is what Dr. Daniels said. 

Q. We are assuming that. A. Yes. 

Q. And that and steam and some hot water came 
out of these two taps? A. Yes. 


Q. They were left open. Now, I am getting to the 
point where I am confused. Then this energy was 
created. How and where was it created ? 
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A. The minute you open that hot water faucet 
you automatically reduce the pressure in that whole 
system in there. It was under tremendous pressure. 
How much, I couldn’t say nor can anyone else with- 
out having a gauge on the steam gauge. So you 1m- 
mediately release that pressure in that system and 
when you release that pressure that water turned— 
that is, a good part of this water turned into steam 
and the violence that has been described here blew 
that thing off. [150] 
ws ES SS Ep ey 

Q. (By Mr. Davis): Did Dr. Daniels tell you 
that he had turned the gas off before he opened the 
hot water cock? 

A. From the testimony here yesterday I under- 
stcod that he turned the gas off first and then he 
proceeded into the bathroom and opened up the hot 
water faucet. 

Q. And how long after he opened the hot water 
faucet, according to your theory, was it before the 
break occurred ? 

A. That would almost be immediately after he 
would open the faucet. The break would occur im- 
mediately after that. [166] 
ee Sy SP SP BS 

Q. And is what you have been talking about 
here—would you describe that as a water hammer? 

A. That is commonly known and it is a scientific 
fact that it 1s water hammer. 

Q. And your water hammer occurs in your 
larger pipes [168] and where you have great pres- 
sures, isn’t that a fact? 
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A. Well, that is a fact and it is also a fact that 
it can occur in small pipes. I mean there is no line 
of demarcation where it might occur. It can occur 
in small pipes and it can oceur in large pipes. 

Q. What is the probability of it occurring in a 
small pipe, a three-quarter inch pipe, as compared 
to a 12 inch pipe? 

A. The occurrence of water hammer in small 
pipes is just as probable as in large pipes. 

Q. But the force, the energy that will be exerted, 
will be very much less, will it not? 

A. That depends where the energy is coming 
from. The energy that is imparted in a small pipe 
can be just as much as the energy imparted in a 
large pipe. 

Q. Where does that—in this instance what is 
your theory as to where that energy came from? 

A. In order to answer that question I would like 
to go back a little bit. 

Q. Can’t you answer it first and then explain it? 
Where did that energy come from? 

A. Well, I still would like, your Honor, to ex- 
plain. [169] 

* ee He He 

The Witness: The energy eame from the violent 
explosion of the hot water, the explosion of the 
steam. 

Q. (By Mr. Davis): In the tank? 

A. Might have been in the tank, might have been 
partially in the pipe. 

Q. And when you have a force applied—any 
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force, but particularly a hydraulic foree—the appli- 
ance is going to give at its weakest point, isn’t it? 

A. That is usually the case and that is what I 
think happened here. The weakest point I figure, 
based upon the testimony of the doctor, it broke at 
the ‘‘T’’ and that was the weakest point. [170] 

* + ¥ € 

Q. But as the energy was being exerted it would 
go this way, this way, this way and every way, 
wouldn’t it? 

A. The energy imparted under water hammer of 
this type is momentary. It is like an earthquake. It 
is sudden. [173] 
te Ge oS ee ey 

The Court: There is an expression used in the 
insurance policy of ‘‘direct loss.’’ What is your ex- 
planation of all these deformities that have devel- 
oped in that place? What [180] caused them? 

The Witness: My explanation of these deform- 
ities is explained in the manner that after this pipe 
exploded the system was still under the street pres- 
sure so the water just poured out under the founda- 
tion and as a result of all of that large amount of 
water that poured under that foundation it de- 
formed the floor and in the deformation of the floor 
it deformed other structures immediately above the 
floor. [181] 
ee cmt 

Q. (By Mr. Davis): Now your conclusion is that 
this water came from this broken pipe and that is 
what caused all the damage that you observed there? 
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A. All the damage that I observed was caused by 
the amount of water that poured under the founda- 
tion after the explosion occurred. 

%e €£ € F iF 

Q. Now, did this—what happened to cause those 
walls, those bearing walls, to distort? What did the 
water do to them? 

A. I believe that the water that got under the 
house as a result of this explosion saturated the soil 
underneath and also it is quite possible that the 
hydrostatic pressure developed in that area could 
have done the damage as well. And when this black 
adobe is saturated it has a tendency to swell and 
with that large amount of water that was under 
[187] there it could swell anywhere from 25 to 40 
per cent of its original volume. That is one of the 
characteristics of black adobe. [188] 
eek Se 

Redirect Examination 

Q. (By Mr. McCarthy): Now on the subject of 
water hammer, Mr. Perliter. Does water hammer 
—when water hammer is created is that in excess of 
ordinary working pressures? 

A. Considerably in excess. 

Q. And on the subject of a factor of safety for 
water hammer, is there any reason why a factor of 
safety has not been set up as far as you know? 

A. They don’t set up specifically a factor of 
safety for water hammer. They set up a factor of 
safety for things that might occur. It might be 
eaused by anything that might occur. They don’t 
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set it up specifically for water hammey. [197] 

Q. Well, what I am getting at is, does water 
hammer vary according to the manner of its cre- 
ation? That is, the pressure created by the manner 
of its creation, the respective pressures involved, 
and so on. 

A. Yes. Water hammer will be of one intensity 
due to a sudden closing of a valve, and it is another 
and much greater intensity when steam explodes. 

Q. And is the introduction of steam into water 
one of the well-known and commonly recognized 
causes of water hammer? 

A. When the steam explodes that is what hap- 
pens. 

Q. Am I correct in saying that the introduction 
of steam into water is one of the commonly recog- 
nized causes of water hammer ? A. Yes. [198] 
* &€ & & 

Q. Now in your opinion, Mr. Perliter, was the 
break in this pipe caused by internal pressure? 

A. That is the only way the break could have 
occurred, is due to internal pressure. The internal 
pressure was there and that is what caused the 
break. [199] 

4 * * & * 

Q. Mr. Perliter, is there any example in nature 
of the formation of steam by reason of the release 
of pressure upon it? 

The Court: I don’t understand that question. 

Mr. McCarthy: Will you read the question? 


(Question read.) 
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Q. (By Mr. McCarthy): Upon superheated water? 

A. Yes. I think I can illustrate that very well. 
I don’t know if you have ever been up in Yellow- 
stone National Park. I have and you probably have 
and if you haven’t you have all heard of Old Faith- 
ful. There is a perfect example of the same thing 
that happened here. 

Now here is the principle of a geyser. You have 
a long tube and underneath this tube is a big cavern. 
The cavern has water in it. The heat applied to the 
water at the bottom is due to the earth’s heat which 
we all know exists. It continues to heat the water 
and as the temperature rises the [200] pressure 
rises. That is a common high school lesson in phy- 
sics. The pressure continues to rise to such an ex- 
tent—to such a point where the long column from 
which the geyser discharges, it exceeds that pressure 
that is holding it down. It is like a cork, and when 
it exceeds that and the pressure is released, the 
minute the pressure is released these steam bubbles 
explode with great violence and then the whole 
thing just rises up and continues to operate until the 
whole thing is back in equilibrium and there is a col- 
umn of water back in this tube and then the heat. 
continues to operate again and you get that thing 
occurring over and over again. [201] 
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Recross Examination 

The Court: In other words, the water didn’t have 
to come through the water pipe? 

The Witness: That is right, but the house is con- 
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structed in such a manner that the rain drains away 
from it. [202] 
+ *£ & % i 
KENNETH 8S. WING 

called as a witness by the plaintiff, being first sworn, 
was examined and testified as follows: 

The Clerk: State your full name. 

The Witness: Kenneth S. Wing. 


Direct Examination 

Q. (By Mr. McCarthy): What is your occupa- 
tion, Mr. Wing? A. Architect. 

Q. And how long have you practiced your pro- 
fession ? 

A. I have been certificated since 1929 and have 
practiced since 1930. 

Q. And that has been continuous practice? 

A. Yes. [203] 

* *& + & + 

Q. All right. Now describe the manner in which 
that—the foundations and the slab floor were con- 
structed. Just what they did. 

A. Well, all continuous walls were—both ex- 
terior and interior, were poured and then the grade 
was determined and the crushed rock was placed 
underneath it and then a building paper was laid 
over it—not as a membrane—it was not sealed in 
any manner. We don’t wish it to be that way. That 
wasn’t the intention. It was to keep the concrete 
from becoming part of the rock which was beneath 
it so it would create a void underneath the floor to 
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protect the normal amount of water that might 
possibly come from normal soil conditions. 

Q. All right. Then describe the manner in which 
the sequence of pouring of concrete into the various 
parts of the foundation and slab. 

A. Well, as I said, the exterior and interior con- 
tinuous foundations were all poured and then the 
rock was placed and [207] then the paper placed 
on top of that and then the slab was poured over 
everything, which makes for continuity of the 
building. 

Q. Then as to the various walls, both exterior 
and interior, on what were they placed? 

A. Well, they began—there are bolts located so 
—they are spotted and the plate then is located 
where they belong, naturally right over the founda- 
tion, the bearing foundation. 

Q@. And does the slab floor extend under the 
plate? A. Wes: 

Q. So that you have in a sequence going down 
the plate, part of the slab and then the foundation 
footings? 

A. Yes. I should like to call your attention that 
there is a cold joint between the foundation and the 
slab. 

Q. By a ‘‘cold”’ joint what do you mean ? 

A. Imean there is not perfect adhesion. It takes 
vertical loads but doesn’t contemplate any other 
direction. [208] 
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Q. Were there any steam boilers or steam pipes 
in this house at all? 

A. Not as such, no. It was water. It is heating 
by radiation from water circulating—circulating 
water. [211] 

Ke ee 

Q. That is what I was getting at—any steam 
that formed in the hot water heater could back up 
into the cold water line. 

A. It could only go to a point because of the 
fact there is a tremendous pressure coming down 
from the hill and there is a pressure reduction valve 
outside of the driveway. 

Q. But it could go up to the pressure reduction 
valve? A. Yes. [214] 

Gp ap Se GP Sa) 

Q. (By Mr. McCarthy): Now, on or about De- 
cember 18, 1949 did you receive a call from Dr. 
Daniel? A. Yes, I did. 

Q. Regarding his hot water heater? 

A. Yes. 

Q. Tell us about that. What was done? Was that 
a telephone call? 

A. Yes, it was a telephone call. 

* & %* & 

Q@. (By Mr. McCarthy): Did you inspect the 
Daniels home within a day or two after receiving 
that telephone call? 

A. After the break in the line was completed. I 
was there after that. I saw the damage done to the 
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building and I am familiar with the immediate 
damage. 

Q. You didn’t see it up until the time they made 
the repairs ? 

A. No. Mr. Reynard went over. He is our super- 
intendent and he immediately went over. [215] 

x * * & 

Q. Did you observe the damage done to the 
house ? Ae Yes, 1. did. 

Q. Will you describe that? 

A. Well, apparently the floor—the most obvious 
thing of course is the surface and then working 
back toward the floor, it was distorted and sprung 
out of shape and the concrete floor in their rumpus 
or hobby room was considerably arched at that time 
and the doors did not work indicating a rise at the 
particular point where the distortion was obvious. 
Everything so far as the horizontal plane was con- 
eerned had apparently risen. 

Q. And as to the foundations or fittings, did they 
appear to have risen? A. No, they did not. 
x % & & * [216] 

Q. Now following the occurrence of this break 
in the line, did you have any conversation with Mr. 
Robert Avery ? 

A. Following the break of the line? 

Q. Yes. 

A. Yes, I did, within a very few days after that. 
I discussed it with him. 

Q. And who is Mr. Robert Avery? 

A. He is one of the partners—in fact, I dis- 
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cussed it with both Hammond and Avery who are 
the firm of Hammond & Avery Insurance Agents, 
with whom the Doctor placed the policy. 

@. And who were present when you had this con- 
versation with Mr. Avery? 

A. Myr. Hammond and Mr. Avery. [217] 

Q. Both of them were there? A. Yes, sir. 

Q. And what was said? 

Mr. Davis: Again I make my original objection 
that conversation had with these gentlemen would 
not be binding upon the company unless the agent’s 
authority has first been shown. 

The Court: That is one of the questions we have 
to settle here. 

Mr. McCarthy: Yes, your Honor, that is right. 

The Court: It will be admitted subject to objec- 
tion to strike. 

Mr. McCarthy: Thank you, your Honor. 

Mr. Davis: Same objection I made yesterday, 
that your Honor reserved ruling on. 

Q. (By Mr. McCarthy): Will you state that con- 
versation ? 

A. I asked them if their comprehensive clause, 
as I understood it, would not cover this and they 
said that they would check and they talked, as I re- 
member it, with the Los Angeles office. 

Mr. Davis: I object to that. 

The Court: What did they tell you? 

The Witness: They said that it did not. 

The Court: Did they say they had checked with 
Los Angeles? 
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The Witness: Yes, sir. [218] 

Q. (By Mr. McCarthy): Now, did you tell them 
what happened ? A. Oh, yes. 

Q. Describe what you told them. 

A. Well, I told them that the water line had 
broken under the building and caused a considerable 
amount of water to go underneath the building, 
necessarily swelling the adobe, which is common 
procedure. 

The Court: Did you tell what caused the break 
in the line? 

The Witness: Yes, I told them, which I felt at 
that time, that it was the thermostat on the water 
heater. I think that was the beginning point of all 
of it. 

Q. (By Mr. McCarthy): You told them about 
the failure of the thermostat? A. Yes. 

@. Did you say anything about the formation 
of steam? 

A. No, I did not. I did not get into any technical 
discussion with them to that extent. I told them the 
pressure was built up due to the fact that the ther- 
mostat didn’t release. [219] 

* nee & 

HELEN J. DANIELS 
called as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 

The Clerk: State your full name. 

The Witness: Mrs. E. H. Daniels. 

The Clerk: What is your first name? 

The Witness: Helen J. Daniels. [241] 
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Direct Examination 

Q. (By Mr. McCarthy): Mrs. Daniels, you are 
one of the plaintiffs in this action? A. Iam. 

Q. And one of the owners of the house that was 
damaged by the breaking of this water pipe? 

A. Yes. 

Q. Mrs. Daniels, will you tell us what occurred 
on the morning of December 18, 1949 with reference 
to the overheating of this hot water heater? 

A. I was sleeping at the time but I woke up 
hearing my husband and son out in the kitchen and 
when I entered the room I saw this steam coming 
from the faucet. 

@. And then what did you see after that? 

A. Well, the steam went away. It just lasted for 
a few seconds or minutes—just a short time after I 
reached there. 

@. And did you see whether or not that hot 
water faucet in the kitchen was closed after the 
steam had issued from it? 

A. We left the faucet open all day. 

The Court: Was the water running? 

The Witness: No, there was no water in the hot 
water faucet. 

The Court: How about the cold water faucet? 

The Witness: There was a very slight amount of 
water. 

Q. (By Mr. McCarthy): That was after the 
steam had issued out? 

A. That was after the steam came, yes. 
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Q. How long did that reduced volume of cold 
water out of the cold water faucet continue? 

A. It continued until it was repaired. 

Q. Now were you there when the faucet in the 
kitchen was first opened? 

A. No, I wasn’t there when it was first opened. 

Q. You arrived there too late to see that? 

A. I arrived—there was a commotion out in the 
kitehen and I knew something was wrong. 

Q. Then did you do anything? Did you observe 
anything further during that day? 

A. No. The only reason I remember it was that 
we were entertaining the nurses from the hospital 
that night and having to use water during the day 
I was drawing from the cold water faucet. That 1s 
the reason I remember that. And I got so very little 
water and it was quite a process to try to entertain 
20 nurses. So finally we decided that we would go 
to the other bathroom and get kettles of hot water 
which made our preparing for the luncheon a little 
more simple. 

Q. Did you have hot water? 

A. Had hot water in the other bathroom which 
is heated [243] in another hot water heater. 

Q. Now at any particular time during that day, 
after you observed steam issuing from the hot water 
faucet, did you notice water appeared to be running 
in the house? 

A. We did. When we went to bed at night—of 
course we were busy preparing for this dinner dur- 
ing the day. 
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Q. And you paid no attention to it? 

A. Paid no attention but at night when the house 
was quiet it did sound like there was water running 
some place. 

Q. Now on the next day what if anything hap- 
pened? 

A. Nothing particular happened. The plumber 
hadn’t arrived by the time I left the house. I left 
the house early in the morning to help my neighbor 
prepare a luncheon and I was gone all day. 

Q@. And when you returned was the plumber 
there? 

A. No, the plumber had left. 

Q. Then the following day, Tuesday, tell us 
what occurred ? 

A. Well, the plumber came in the morning some 
time and I didn’t pay much attention to what was 
happening because the plumber had called and it 
was his responsibility. I thought he would just re- 
pair it and everything was all right, and he did, but 
of course at that time we didn’t realize the extent 
of the damage. 

Q. Now on that—on Tuesday who all do you re- 
member was [244] in the house in connection with 
this ? 

A. I can’t remember everybody. There seemed 
to be a lot around there. There were probably six 
men. 

@. And did you observe what was done in the 
way of making repairs? 

A. I knew what they were doing. They were 
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working in Richard’s room. I had to awaken him 
so they could go into that room. 

Q. Did you see the nature of the repairs that 
were being made? 

A. No, I wasn’t paying any attention. 

Q. Did you see the nature of the break? 

A. No, I did not. 

The Court: You didn’t pay any attention when 
they were cutting a hole through your floor? 

The Witness: There were about a half dozen 
men there. Mr. Quinn, I believe, was one of them, 
and several plumbers and there really wasn’t room 
for me. 

Q. (Mr. McCarthy): You didn’t like the idea 
of the break? 

A. I didn’t like the idea. There was cement 
splashing all over the bedroom and there wasn’t 
very much room for me. 

Q. Well then, when did you first observe any 
deformation of either the floors or the walls of this 
house? 

A. Well, I would say by Monday evening, the 
following [245] day, that we began to notice this, 
first in the hardwood floors. They began to buckle 
slightly. 

Q. Did you see any steam in the vicinity of 
those? 

A. Just where the hardwood floors and the radi- 
ant heat was. We left the radiant heat on all the 
time. 

Q. And just tell us what you saw there. 
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A. Well,—you mean on the following day—what 
the damage was? 

Q. Yes. Just describe the damage. 

A. As the boards began to buckle up—it was so 
uncanny that we didn’t—we were startled—that is 
all. That is one of those things we had never seen 
or heard of having happened. This plate glass win- 
dow and the radiant heating made the boards damp 
and covered the front window with steam—it was 
completely covered with steam, but they tore up the 
boards to relieve that so there would be circulation 
and it would dry out quicker, but we could touch 
the cement after the boards were torn up and it 
was damp. 

@. Then how long a period of time did it take 
for all of the damage to occur? 

A. Well, I would say the worst damage was 
probably on Tuesday and Wednesday because I re- 
eall standing in the living room and we could hear 
loud cracks. Mr. Best was standing there and I was 
~—TI don’t recall if Mr. Quinn was there or not, but 
several men were there and we heard this crack 
and [246] saw the wall open up and then about— 
during that week the kitchen ceiling cracked. Those 
are the prominent cracks. And then in the bedroom 
you could see as it extended toward the further end 
of the house. It began to develop. And in that 
further bathroom the walls are badly cracked and 
the dressing rooms where the door jambs are out 
of shape and the cracks are all still there. 
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Q. Did you observe any damage in the hobby 
room? 

A. Yes. That was very high in the center and of 
course—that hasn’t been repaired and you have to 
be very careful how you put a table there or it will 
be tilted. 

Q. How large is the hobby room? 

A. Approximately 30 by 33 or something like 


Q. That is the largest room in the house? 

A. That is the largest room in the house. 

@. And how long did it take for all of this to 
occur? When was the damage apparently all done? 

A. Well, I feel like it was all done that first 
week. It was right at the holidays and I know it 
was very disturbing. [247] 
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Cross Examination 


Q. (By Mr. Davis): And on Sunday evening 
you had how many guests? 

A. We had 20 surgery nurses from the Seaside 
Hospital. 

Poe eC eo: 

Q. And you washed your dishes? 

A. Yes. We couldn’t use—we couldn’t use any of 
the dishwashers or anything of that kind after that. 
We didn’t have any hot water. 

Q. And the night before 

A. Everything was normal. [248] 
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ROY O. ELMORE 
called as a witness by the defendant, being first 
sworn, was examined and testified as follows: 
The Clerk: State your full name. 
The Witness: Roy O. Elmore. 


Direct Examination 

Q. (By Mr. Davis): And what is your occupa- 
tion, Mr. Elmore? 

A. Resident manager of the Hartford Fire In- 
surance Company, Southern California Department. 

Q. And as such are all losses and underwriting 
under your control ? A. Yes. 

Q. Jurisdiction? A. Yes. 

Q. Are all losses reported to your office? 

A. They are all reported to our office. 

@. When was the first time that the loss that is 
the subject of this lawsuit was reported to your 
office ? A. April 19, 1950. 

@. And how was it reported? 

A. It was reported by our agent, Hammond & 
Avery of Long Beach to our claims department. 

Q. And on that report what did you do? Did 
you advise them you would do anything? [263] 

A. Well, the way it occurred, Mr. —— one of 
the partners called our claims department and asked 
that some papers be sent to Attorney McCarthy of 
Long Beach, and not knowing what those papers 
were about, since this was the first time we heard 
of the claim, I called Mr. Hammond and asked him 
what this was all about because with this reported 
claim we saw no reason to send any papers to an 
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attorney until we had time to investigate the claim. 

Q. You so told him? 

A. Iso told Mr. Hammond. 

Q. And did you eause an investigation to be 
made thereafter? 

A. We assigned the claim immediately to the 
general adjustment bureau at Long Beach. 

Q. And thereafter got a report from them‘? 

A. Several days later we got a report from the 
adjuster that there was severe damage at this loea- 
tion. 

Q. And then did you—what did you do then? 

A. Asked him to proceed with very definite in- 
vestigation, as far as he could go, and report back 
to us. 

Q. And then did you employ anybody else to 
make a more detailed investigation? 

A. After the general adjustment bureau had 
gone to a certain extent, feeling that we should have 
further expert testimony or expert investigation and 
engineer’s reports, we [264] assigned Mr. John I. 
Shield, consulting engineer, to make further investi- 
gations. 

Mr. Davis: I think that is all. 


Cross Examination 

Q. (By Mr. McCarthy): Mr. Shield was given 
full aeeess to the Daniels premises, was he not? 

A. We merely assigned it to him and told him to 
make whatever investigation he felt was necessary 
and whatever he did, of course, was on his own in1- 
tiative as consulting engineer. 
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Q. Did he report to you that he was not given 
full access to the premises ? 

A. No;I don’t think that he reported to us that 
he wasn’t given full access. I did not consult with 
him very much until he returned his report, so I 


just accepted his report as returned. 
* *¢ &* & ¥ 


JOHN E. SHIELD 
called as a witness by the defendant, being first 
sworn, was examined and testified as follows: [265] 
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The Witness: John E. Shield. 


Direct Examination 

Q. (By Mr. Davis): What is your business or 
occupation, Mr. Shield? 

A. I am consulting structural engineer. [266] 
* + *¥ & * 

@. And are you familiar with the general soil 
conditions in the Palos Verdes hills? 

A. Yes, sir. 

Q. Did you have occasion to go to the residence 
of Dr. [267] Daniels, Dr. and Mrs. Daniels? 
I did, sir. 
Do you recall when that was? 
On May 18, 1950. 
And at whose request did you go? 
The request of Mr. Elmore. 
And how many times did you go on those 
premises ? 


OPoPeor 
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A. Twice, I believe. I went once and no one was 
home and so I immediately left. 
And then you went again? 
Yes, sir. 
How soon after? 
Well, three or four days after the first visit. 
And was anybody with you the second time? 
I had two laborers with me. 
Did you see anybody at the premises ? 
I saw Mrs. Daniels. 
And what happened? Did she show you the 
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place? 

A. Yes, Mrs. Daniels showed me through the 
house completely. [268] 

* %* * * ¥ 

Q. Then you went back at a later occasion? [275] 

A. Yes, sir. 

Q. And with whom did you go that time? 

A. I took with me Mr. Fred W. Rohe, a me- 
chanical engineer. 

Q. And by the way, did you interview anybody 
else who knew or purported to know anything about 
this condition other than Mrs. Daniels? 

A. When? 

Q. At the occasion of your first visit? 

my No. 

Q. Later did you make any investigation by 
making inquiries of others? ch We 

Q. Who did you inquire from? 

A. Inquired from Mr. Ward of the plumbing 
company, Mr. Coleman of the plumbing company, 
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Mr. Reilley of the General Adjustment Bureau, Mr. 
Wing and Mr. Reynard. 

Q. Were you given a copy of the plans and 
specifications by anyone? 

A. Mr. Reilley gave me a copy of the plan. 

Q. Do you know where he had gotten them? 

A. I do not know. 

Q. Those were copies of the plans that are be- 
fore you now? A. Yes, sir. [276] 

Q. Now, on the occasion of your second visit 
there or third—the second that you made any ob- 
servations, was anybody with you besides Mr. Rohe? 

A. No, sir. Well, Mrs. Daniels was there. She 
showed us through the house. 

Q. Did she show you substantially the same 
thing as she had shown you the first time? 

A. Yes; gave us complete access to the house. 

@. And did Mr. Rohe in your presence make an 
examination of any of the premises? 

A. Yes; he made an examination of the water 
heater, the thermostat. Took the serial numbers of 
the various pieces of equipment and the names of 
the manufacturers and so on. 

Q. Now based upon the information which you 
had and the observations you made at that time, and 
assuming that the water pipe had broken—I am not 
going to recite it, you have heard the testimony here, 
but at the place pointed out to you by Mrs. Daniels, 
did you come to any conclusions as to what caused 
that water pipe to burst? “A. I did. 

Q. Or break? A. I did. 
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Q. What conclusions did you come to? 

A. Icame to the conclusion that the heavy rains 
which had fallen at that time caused the adobe to 
swell and caused [277] distortion in the house suffi- 
cient to cause the breakage of the pipe. [278] 

* + + € * 
Cross Examination 

Q. (By Mr. McCarthy): Now how much rain had 
fallen within the week prior to December 18, 1949? 

A. The only source of factual information for 
that is the United States Weather Bureau. 

Q. You inquired, did you? 

A. The Weather Bureau has two stations, one at 
Torrance and one at San Pedro. The location here 
is somewhat between those stations. 

I did not inquire as to the amount of rain that 
had occurred immediately prior to the 18th, but on 
the 18th the figures were, I believe, 1.18 inches in 
Torrance and 1.66 inches in San Pedro. 

Q. What was your figure for Torrance? 

A. 1.18. 

@. And that was for the 18th? [279] 

A. That is the way I got it from the Weather 
Bureau. 

Q. Did you make any investigation as to what 
the rainfall had been at any prior time? 

A. Yes. 

Q. What did you find? 

A. I found that there was some rainfall on No- 
vember 9. 

Q. And what was the amount? 
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The Court: Hadn’t been any between November 
9 and December 18? 

The Witness: Yes, there had been. 

The Court: Just traces of rain or a substantial 
amount? We haven’t been getting much rain around: 
this country for the last six years. 

The Witness: Yes, fi rechecked with the Weather 
Bureau as to other times after my subsequent in- 
quiry, and I found that they had also received re- 
ports from the Palos Verdes Water Company, which 
was closer to the source than their station. 

Q. (By Mr. McCarthy): Did you rely on those 
reports in arriving at your opinion? A. Yes. 

Q. What were those reports? 

A. That on November 9 there had been over an 
inch of rain reported by the Palos Verdes Water 
Company and that for some three or four days an 
ageregate of probably less than an inch had fallen 
prior to December 18th. I don’t [280] remember the 
figures. 

Q. Did you obtain any data as to the rate at 
which this rainfall came down on December 18th? 

A. It is only reported on a 24-hour basis. 

Q. So that the data you got was somewhere be- 
tween 1.18 inches and 1.66 inches in a 24-hour 
period ? A. Yes. 

* &¢+ * & 

Q. Inviting your attention to the floor plan here, 
sheet No. 3 of Exhibit 1, the area which I indicate 
here is a driveway, is it not? A. Correct. 

Q. And along the westerly side of the house 
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there are flower beds? A. “That is comvect. 
Q. And the driveway goes right on through 
alongside them ? A. Yes. 


Q. And then to the west of the driveway when 
you inspected it, there was a retaining wall? 

fe That is correct. 

Q. And it was to the west of the retaining wall 
that you dug two of your holes? 

A. That is correct. 

Q. What is the material of the driveway? 

A. Asphaltic concrete, as I recall it. 

Q. It was a relatively impervious material, was 
it not? A. Yes. 

Q. Then did you observe the slope of that drive- 
way? A. It was fairly level. 

Q. Did it have any slope? 

A. I did not put an instrument on it. 

Q. Did you take any—make any observations to 
determine whether or not water falling in the vicin- 
ity of the house would flow toward the house or 
away from the house? 

A. Since the hill came up like this from the 
west side of the house obviously water would have 
flowed toward the house. 

Q. Still you didn’t answer my question. Would 
you read the question, please? 


(Question read.) [282] 


Q. Will you indicate what you mean by your 
answer ? 

A. What do you mean by vicinity? 

Q. Well, let us say the west side of the house. 
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A. How far west? 

Q. As far west as where you saw the retaining 
wall. 

A. There must have been some drainage pro- 
vided for the driveway. 

Q. Did you observe whether there was? 

A. No, I didn’t. 

Q. Did you observe that the driveway from a 
point about opposite the dining room to the south- 
erly end of the house slopes to the south? 

A. That would be the natural way to put it in. 

Q. Well, did you observe it? A. No. 

Q. Did you observe that the driveway also sloped 
away from the house, sloped to the west going 
down ? A. No. [283] 

a ee SS 

The Court: As I understand from this witness, 
you got complete cooperation from the Daniels? 

The Witness: That is correct. 

%* # € € ¥ 

Q. All right. Now you have given the opinion 
that the heavy rains swelled the adobe and distorted 
the foundations of the house? A. Yes. 

@. What part of the foundations of the house 
were, in your opinion, distorted ? 

A. I think—— 

Q. By these heavy rains. 

A. All the exterior foundations. 

Q. The entire house? A. Yes, sir. 

The Court: Were there any cracks in the con- 
erete that you observed ? 
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The Witness: I couldn’t observe any, your 
Honor. 

Q. (By Mr. McCarthy): Did you inspect to see 
if there were any ? 

A. I know the characteristics of adobe, Mr. Mc- 
Carthy, [285] and always when it is wet it swells. 

Q. Very well. My question is did you inspect any 
of the foundations of the house to see if there were 
any cracks in it? 

A. Only at that one point I mentioned there. 

Q. That indicates 8-5? A. Yes. 

Q. And did you find any cracks there? 

A. I did not. 

Q. And as I understand it that is the only—S-5 
is the only point on the entire foundation of this 
house that you even inspected for cracks? 

A. I did not make the inspection for cracks. I 
made the inspection to determine the depth of the 
foundation walls. 

Q. All right. Now you say that all of the founda- 
tions in this house, in your opinion, rose because of 
these heavy rains? 

A. All the exterior foundations? I should say, 
yes. Whether it was a measurable amount or not I 
wouldn’t say. 

Q. Well, now, by ‘‘a measurable amount’’ what 
do you mean? Ten thousandths of an inch or what? 

A. Depends on how you try to measure it. 

The Court: Well, gentlemen, you are arguing 
about something that isn’t helping me at all. You 
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are going into details. You are arguing with an 
expert. [286] 

He told me what he based his opinion on and I 
want to ask him a few questions. 

Did you know when you made your inspection 
that the thermostat on the hot water heater had 
failed to work and they heard a noise from the 
heater ? 

The Witness: Yes, sir. 

The Court: And when they turned on the water 
that steam came out? 

The Witness: Yes, sir. 

The Court: And for a short time water? 

The Witness: I didn’t go into the details. Mrs. 
Daniels did explain that for me, yes, sir. 

The Court: And you had that information be- 
fore you? 

The Witness: Yes, sir. 

The Court: And you didn’t give any considera- 
tion—you disregarded that entirely in coming to 
your opinion as to the cause of the damage? 

The Witness: My opinion was given only after 
the mechanical equipment and conditions of the 
mechanical equipment had been inspected by the 
mechanical engineer with whom I associated. 

The Court: But your conclusion was that it was 
water under the house that caused the damage? 

The Witness: There is no doubt that water 
under the house caused the damage. [287] 

The Court: And it is just a question as to that. 
You think it came from rainfall while the plaintiff 
contends it came from the break in the water pipe. 
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The Witness: I should say would be the essen- 
tial difference. 

The Court: Do you think the break in the water 
pipe had any effect on the condition of that house 
after running for two or three days? 

The Witness: Oh, yes. The break probably leaked 
water at the rate of five to 10 gallons a minute. 
There could be in the order of four or five hundred 
gallons an hour. 

The Court: How many days before it was re- 
paired? 

Mr. McCarthy: About two days—between 7:00 
o’clock on the morning of the 18th until the Doctor 
had it shut off for a short time—safely 25 to 30 
hours or something of that kind. 

The Court: Would that have any effect on the 
foundation, that amount of water over a period of 
25 hours? 

The Witness: Surely. During the time that it 
was broken and running at this point the water 
undoubtedly permeated to all other parts of the 
house causing the damage that is now observable. 

The Court: That is what? 

The Witness: That is now observable. 

Mr. McCarthy: Was your Honor finished? [288] 

The Court: I don’t care to hear any more cross 
examination unless you want to go ahead with it. 
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called as a witness by and on behalf of the defend- 
ant, having been first duly sworn, was examined and 
testified as follows: 

The Clerk: State your full name. 

The Witness: John Ward. 

Direct Examination 

Q. (By Mr. Davis): Mr. Ward, what is your 
business or profession ? 

A. I am in the plumbing and heating and con- 
struction business. [311] 
e £ & & 

Q. And did you have the plumbing contract for 
this house of Mr. Daniels? 

A. Ward and Kincannon Plumbing Company 
had it. 

Q. And that plumbing was in—the plumbing that 
was in that house was done directly under your 
supervision ? A. Yes, sir. [312] 


Cross Examination 

Q. Now, the thread that is cut by the kind of 
tools that you used on this job is a sharp ‘‘V,”’ is it 
not? A. Yes. 

Q. So that each groove of the thread ends in a 
very [345] small area? A. That is right. 

@. Do you know whether or not the bottom of 
the thread of a pipe such as this, that the ‘‘V”’ is 
the weakest point in that pipe? 

A. I would say the thread is the weakest point 
of a pipe. 

The Court: The weakest point is where the 
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thread and the ‘‘T’’ come together—on the outside 
where this pipe broke? 

The Witness: Yes, sir. 

The Court: That is the weakest point? 

The Witness: Yes, that is the weakest point of a 
section of pipe. [347] 

@# # & % + 

Q. (By Mr. McCarthy): No, Mr. Ward, have 
you ever had any experience with water hammer? 

A. Yes. 

Q. And what is water hammer? 

A. Water hammer—I may not be able to give the 
technical definition of water hammer, but I can give 
you the general idea of water hammer. 

Water doesn’t compress, or it is not noticeably 
able to compress, so when water is rushing down a 
pipe and you turn a faucet off, well, the water is 
suddenly stopped and if there isn’t some sort of 
cushion to receive that shock, why, you are very apt 
to have water hammer. It is a noise that I am sure 
most everyone is familiar with. 

Q. And do you know anything about the magni- 
tude of the pressures that are developed by water 
hammer ? 

A. Well, I know that water hammer can cause 
an awful lot of damage and cause an awful lot of 
pressure. [350] 

Q. Sufficient to break pipes and other fittings? 

A. Well, I would say I never have had any ex- 
perience with water hammer breaking any pipe but 


I am sure that it could. 
* & & & 
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Q. (By Mr. McCarthy): Now, do you know how 
water hammer can be caused ? 
e+ 4 ¥ & 

The Witness: Well, of course, to have water 
hammer you would have to have an absence of any 
cushion and if you have the absence of this cushion 
and a sudden force of water can be caused in any 
pipe—anytime you have water rushing down to one 
end of the pipe and you turn the water off at the 
end of a long run of pipe—you have a lavatory way 
off upstairs, say in an apartment house, for instance, 
a toilet way up in front of the apartment house, 
and the farthest point of the house is usually where 
you have water hammer because you have the water 
rushing down to that end of the house and you shut 
the faucet off and shee will rattle. [351] 

* %* & & & 
ROBERT AVERY 
ealled as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: [360] 
ct Tae ay * 
Direct Examination 
Q. (By Mr. McCarthy): What is your occupa- 


tion, Mr. Avery? A. Insurance agent. 
Q. And you are agent for the Hartford Fire In- 
surance Company? A. Yes. 


Q. Now, where is your place of business? 

A. No. 30 Linden in Long Beach. 

Q. And are you acquainted with Dr. Daniels, the 
plaintiff in this case? A. Yes. 

Q. And with Kenneth Wing, the architect? 
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A. Yes. 

Q. Mr. Wing’s offices are adjacent to yours, in 
the same building? 

A. They are upstairs in the same building. 

Q. Now, inviting your attention to a date within 
a few days after December 18, 1949, did you have a 
conversation with Mr. Kenneth Wing regarding the 
Daniels’ house ? A. Yes, I did. 

Q. And who were present? 

A. I think I was the only one present at that 
time. 

Q. And what was said? 

Mr. Davis: Of course I am making the same ob- 
jection as I [361] did before. 

The Court: Same ruling. 

The Witness: Mr. Wing told me of the damage 
caused to Dr. Daniels’ house as a result of failure 
of some of the plumbing, resulting in water damage. 

Q. (By Mr. McCarthy): Now, just what did he 
tell you? Did he say any more than that? 

A. Well, he said that he thought that it was a 
condition in the thermostat at that time as I remem- 
ber it. 

Q. And what did he say about the thermostat ? 

A. Well, as I recall the conversation he said that 
the thermostat had apparently given way to pres- 
sure and broken, permitting the water to seep in and 
under the house. 

Q. And what else was said in that conversation ? 

A. The conversation was largely as to the extent 
of the damage to the house and some query on his 
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part as to whether Dr. Daniels’ fire insurance policy 
would cover the damage. 

Q. Now, were you familiar with Dr. Daniels’ fire 
insurance policy ? A. Yes. 

Q. And what was your reply? 

A. The reply was that he did not have coverage 
for water damage. 

@. And was anything further said about it? 

A. No, I don’t believe so. [362] 

Q. Now, did you make any report to anyone con- 
nected with the Hartford Fire Insurance Company 
regarding this matter? 

A. Not directly at that particular time. Ata 
later date, oh, within two weeks it was discussed 
rather thoroughly with John Kilgore, who was a 
special agent for the Hartford Fire Insurance Com- 
pany and it was also discussed at some length with 
Russell Thomas, who was an adjuster for the Hart- 
ford Accident and Indemnity Company and also 
with Mr. Frank Homer, who was a special agent for 
the Hartford Accident and Indemnity Company. 

Q. Now, did you at or about the same date have 
any conversation with Dr. Daniels? 

A. Yes. Dr. Daniels called me on the phone to 
inquire if he had coverage for water damage and 
started to tell me of the extent of the damage, and 
I told him that I had already discussed it quite thor- 
oughly with Kenneth Wing, the architect, and I 
gave him the same answer, that he did not have 
coverage for water damage. 

Mr. McCarthy: You may cross examine. 
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Cross Examination 

Q@. (By Mr. Davis): When was that that Dr. 
Daniels called you? 

A. AsI recall it was the 21st of December. The 
reason that date fixes itself in my memory was be- 
cause my mother’s [363] brother passed away on 
that date in Missouri. 

Q. Are you and Mr. Wing—you and Mr. Wing 
are engaged in some enterprises together? 

A. The only enterprise we are engaged in is that 
Mr. Wing and myself and Mr. Hammond each own 
a third interest in the building in which we are 
located. 

Q. Dr. Daniels is not interested with you? 

A. No, sir. 

@. You are a friend of Dr. Daniels? 


A. Yes, sir. 
@. And have been procuring his insurance for 
him over a period of time? A. That is right. 


Mr. Davis: I think that is all, Mr. Avery. 

The Court: Just a moment. I believe the archi- 
tect said something about you having made some 
inquiry over the telephone as to whether this was 
covered. Do you recall anything about that? Did 
you check with somebody to find out whether he was 
covered or not? 

The Witness: I don’t believe that I did, sir. The 
question that Dr. Daniels and Mr. Wing asked us at 
the time as whether or not the policy covered water 
damage and it definitely does not as water damage. 

The Court: Did he tell you in substance—well, he 
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told you in substance and effect the break in the 
pipe was caused [364] by the excessive heat from the 
water heater? 

The Witness: That is right. 

The Court: But nevertheless you gave him that 
answer and you knew that he was claiming it was a 
break which came as a result of the thermostat fail- 
ing to work and not the hot water heater itself? 

The Witness: That is right. 

The Court: That is, you had that information? 

The Witness: That is right. 

The Court: That is all. 

Q. (By Mr. Davis): As I understood, you got 
the impression from Mr. Wing that the thermostat 
had failed and the water had leaked under the 
house ? Ae That is*courect. 

Q. You didn’t have any knowledge that there 
was a break of the pipe under the house? 

A. No, sir. 

Q. At that time? &  Noypesir. 

The Court: Another question. Afterwards did 
you call Mr. Daniels’ attention to the fact that he 
may have been covered by the policy? 

The Witness: Yes, we did. We subscribed to a 
service called the ‘‘F. C. & 8S. Bulletins’’ which pro- 
vide us with monthly written reports of the changes 
in various types of [365] insurance and also gives 
resumes of cases which have been decided on court 
points, and in the April issue of that service was a 
resume of a case which was very similar to Dr. 
Daniels’ case and when we had read that and dis- 
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eussed it we called Dr. Daniels and told him of the 
circumstances and suggested that he should file a 
claim as a result of that. 

The Court: And did he file a claim? 

The Witness: That is correct. 

The Court: That is all. 

Q. (By Mr. Davis): It was after that that he 
notified the Hartford Fire Insurance Company of 
the claim ? A. That is right. 

The Court: Are you what is called a general in- 
surance agent? 

The Witness: Yes, sir. 

The Court: Representing many fire insurance 
companies ? 

The Witness: Yes, sir. 

Mr. McCarthy: One further question. 


Redirect Examination 

Q. (By Mr. McCarthy): Asa part of your duty 
has the Hartford Fire Insurance Company in- 
structed you to report to it any claims of which you 
acquire knowledge? A. Yes, sir. 

@. And do you sign policies as agent for the 
Hartford [366] Fire Insurance Company ? 

Mr. Davis: I think I will object to that. 

The Court: That has been admitted. 

Mr. Davis: It is admitted first of all that he 
signed this particular policy. 

Mr. McCarthy: I think he did sign this particu- 
lar policy. 

Mr. Davis: Yes, I admitted that in the pleadings 
and admitted it yesterday. 
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Mr. McCarthy: That is probably an unnecessary 
question. That is all. 

Mr. Davis: That is all. 

The Court: You may go back to Long Beach and 
sell some more insurance. 

The Witness: Thank you. 

The Court: Call your next witness. 

Mr. Davis: I will call Mr. Coleman. 


FOSTER COLEMAN 
called as a witness by the defendant, being first 
sworn, was examined and testified as follows: 
The Clerk: State your full name. 
The Witness: Foster Coleman. 


Direct Examination 

Q. (By Mr. Davis): Mr. Coleman, what is your 
business, trade or profession? [367] 

A. Iam a plumber by trade. 

%*¥ & ¥ & 

@. And as such did you do any work on the 
Daniels—in the course of your employment do any 
work on the Daniels property? 

A. Yes, I installed the plumbing there. [368] 

* £ & & 

Q. Now, did you install the pressure reducer? 

A. Yes. 

@. And do you recall what that pressure reducer 
was reduced to? 

A. 45 pounds. [372] 


co os a) aS 


Q. Now will you describe this T break? 
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A. Well, the break was in the last engaged 
thread in the fitting. [384] 
* * & & 

ROBERT E. QUINN 

ealled as a witness by the defendant, being first 
sworn, was examined and testified as follows: 

The Clerk: State your full name. 

The Witness: Robert E. Quinn. 


Direct Examination 

Q. (By Mr. Davis): I understand, Mr. Quinn, 
that you are a special representative for Bastian- 
Morley Co.? 

A. District sales representative. 

@. And Bastian-Morley Co. manufacture these 
tanks for Crane Co.? A. Yes, sir. [389] 
* * & % & 

Cross Examination 

The Court: Did you say that tank showed evi- 
dence of extreme heat? 

The Witness: Well, from the exterior it looked 
like it had had heat on it, yes, sir. [395] 
*"*# * & 

PAUL E. JEFFERS 
called as a witness by the defendant, being first 
sworn, was examined and testified as follows: [396] 
* &# *# * 
Cross Examination 

Q. (By Mr. McCarthy): Would you say, Mr. 
Jeffers, that it was impossible that water hammer 
was the cause of the break of this pipe? 

A. I would say improbable. 
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Q. You wouldn’t say it was impossible? 

A. No. [410] 
ee uy pe fe tS 

Q. Now, you spoke of the possible differential 
movement of the building as a possible cause of the 
break in this line. Did you observe any evidence of 


that? A. I didn’t even see the building. 
Q. You haven’t seen the building at all? 
A. No. [411] 


** * * & & 


Q. Doctor—Mr. Jeffers, what is the temperature 
of water at atmospheric pressure under standard 
conditions, at sea level? Is it 212 degrees? 

Mr. Davis: Boiling point. [416] 

The Witness: Yes, it boils at 212 degrees. 

Q. (By Mr. McCarthy): But if that is placed in 
a confined system the boiling point of water is in- 
creased as the pressure is increased ? 

A. That is correct. 

Q. Do you know what the temperature of water 
—what the boiling point of water is under 45 pounds 
pressure ? A. No, I can’t say definitely. 

Q. Is it about 292 degrees Fahrenheit? 

A. I would say that is probably a reasonable 
figure. I can’t recall the figures without referring 
to a table. 

Q. Do you have a table? 

A. No, I haven’t but I would say probably that 
is correct. 

Q. Now in. order to boil water in this water 
heater it was necessary to raise the temperature of 
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that water to approximately 290 degrees, was it not? 

A. That is right. 

Q. Because it had a head of 45 pounds of water 
pressure on it? A. Right. 

Q. Now, what is the effect of suddenly releasing 
the pressure on unvaporized water which has in an 
enclosed container attained a temperature of 292 
degrees ? 

A. If you got a very sudden release, why, you 
would [417] probably get a very sudden generation 
of steam. 

Q. It would just flash into steam, would it not? 

A. Very rapidly. 

Q. And would any energy be dissipated in that 
manner ? 

A. Well, you couldn’t increase the pressure any. 

Q. No, but you would get kinetic energy, would 
you not? A. (No answer.) 

Q. What I am getting at is when water flashes 
into steam it expands? 

A. Yes, that is true but there again you see the 
minute that you build up your 45 pounds pressure it 
would cease. 

Q. The pressure would cease? 

A. No, the generation of steam would cease. 

Q. The generation of steam would cease, yes, 
that is quite true, but kinetic energy would be de- 
veloped by the flashing of water into steam under 
those cireumstances ? 

A. You develop a potential energy there. I am 
not so sure about the kinetic energy. 
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Q. You are unwilling to give an opinion on that? 

A. Yes, I wouldn’t want to say offhand. 

Q. Now, coming to this matter of water hammer. 
Water hammer is actually caused by the movement 
of water, is it not? 

A. Caused by the stoppage of the movement of 
water. 

Q. The water must be placed in motion in some 
manner, [418] however ? 

A. Before you can have it, yes. 

Q. And can it be caused by a sudden pressure 
being put on the water as from a pump that has 
started up too quickly? 

A. Yes;if your pump has no expansion chamber. 

Q. What I am getting at is you can get water 
hainmer by the addition of energy as well as by the 
subtraction of it? A. That is right. 

Q. And it doesn’t make much difference how that 
energy is added, whether by a pump or any other 
way that tends to place that water in motion? 

A. Well, if you could start a pump fast enough 
you wouldn’t have to place the water in motion. 

Q. You would get your water hammer? 

A. You would have it just the same. 

Q. Anything that— 

A. Would give you a sudden load on the water 
would give you the effect of water hammer. 

Q. Now, water hammer is a rather common 
phenomena, is it not? That is, it is encountered in 
steamship boilers? 

A. And you find it under certain conditions, yes. 
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Q. And what are the causes of water hammer— 
how can it be created? 

A. Water hammer per se is merely the effect of 
absorbing the kinetic energy in a flowing stream of 
water and absorbing [419] it suddenly. 

Q. That is right, and anything that will cause 
that sudden addition of kinetic energy can cause 
water hammer? 

A. ‘The result is the same, yes. 

Q. Now, is there any way to measure the exact 
intensity of water hammer ? 

A. Yes. It could be computed if you knew just 
exactly the period of time that was involved in the 
addition or the introduction of the shut-off. 

Q. And water hammer in effect produces a sud- 
den very large increase in pressures momentarily ? 

A. That is right [420] 

% ££ HH © 

Q. Now, water pressure acts in all directions, 
does it not? A. That is right. 

Q. And so that if the break here occurred from 
internal pressure you would have pressure exerted 
in that direction ? Aw “Ves sir. 

Q. And that direction and that direction? 

A. Yes. 

Q. Up and down and all the way around? 

A. That is right. 

Q. Now, if the pressure was exerted in this di- 
rection, that would be transmitted by the speed of 
sound in water? 
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A. Just a moment. Your pressures are static— 
they are not transmitted. 

Q. Let us say we had water hammer. 

A. Okay. 

Q. That water hammer occurred—that would 
have created an instantaneous pressure in the sys- 


tem, would it not? A. That is right. 
Q. And that pressure would have operated in 
all directions? [421] A. That is right. 


Q. So it would have traveled at the speed of 
sound in water, would it not? 

A. That is right, yes. [422] 
* * & * 

Redirect Examination 
~Q. (By Mr. Davis): Water hammer and break- 
age from water hammer would be accompanied by 
a loud noise, wouldn’t it? A. Yes, sir. 
* ££ &F KF X 
JEROME PINKUS 

called as a witness by and on behalf of the defend- 
ant, having been first duly sworn, was examined and 
testified as follows: [424] 
* * & &F 

A. J am a mechanical engineer. 

Q. What was your education ? 

A. I graduated from, with a B. S. from the 
Armour Institute of Technology in Chicago. 

Q. When was that? A. 1934. 

Q. And following your graduation did you do 
any research work? 

A. I entered the employ of Crane Company in 
their research and development laboratories. [425] 
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* * € Fe 

The Court: In the first place, ask him if he is 
familiar with the water hammer problem. 

The Witness: Yes, I am familiar with water ham- 
mer problems. We made quite a study of it at 
Crane Company and particularly because we manu- 
factured valves and in hydraulics or water flow of 
any kind, why, there have been lots of questions on 
water hammer and there has been a lot of investiga- 
tion, not only by Crane Company but others on the 
subject of water hammer. 

Q. (By Mr. Davis): That was in the line of your 
research during your time there? 

A. Yes. I worked on it at one time or another. 
[434] 

+ oe re He 
Cross Examination 

Q. (By Mr. McCarthy): You have done a good 

deal of research on the subject of water hammer, is 


that correct? A. I have done some, yes. 
Q. And in that research you attempted to create 
water hammer? AY “hat iserient: 


Q. And you create it with the greatest possible 
intensity and to destroy valves, fittings and other 
things by water haminer ? 

A. That is night, sir. 

Q. Did you ever succeed in destroying anything 
with water hammer ? 

A. Yes, we did with cast-iron equipment. 

Q. And what was the largest item of equipment 
that you succeeded in destroying with it? 

A. At the time of our investigation we went up 
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to about 6 or 8 inch diameter pipe and valves. 

@. And you worked only on cast-iron valves? 

A. No. We did steel valves but we found that 
the steel did not have the tendency to break like the 
cast-iron. 

Q. Of course your steel valves are made of 
chrome steel or molybdenum steel ? 

A. Not always—just plain carbon steel valves, 
too. [438] 

Q. What was the largest valve you succeeded in 
breaking ? 

A. Well, I don’t recall exactly, but they were 
around the order of 10 and 12 inch diameter valves. 

@. And a 10 or 12 inch diameter valve stands 
about that high? A. That is right. 

Q. Five or six feet high? 

A. That is right, yes. [439] 

* * *£ * * 

Q. (By Mr. McCarthy): Now did you do any, in 
your research on the subject of water hammer, did 
you do any research on the creation of water ham- 
mer by the introduction of steam into water? [441] 

A. No. We did our work with water flow—a 
flow of cold water. 

Q. That is, you just closed a valve suddenly ? 

A. But we did do work of injecting high pres- 
sure steam in the pipelines to see what happens to 
flanges in the piping and bolt stresses and so on. 

Q. And you created water hammer in that man- 
ner? 

A. We created a knocking of the pipe, let us say. 
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Q. Did you not create a sudden momentary in- 
crease in pressure in the pipe in that manner? 

A. A surge, yes, we did. 

Q. A “‘surge’’ is really the technical name for 
the phenomenon of water hammer, is it not? 

A. That is what I eall it. 

Q. Now, you understood that the water main pres- 
sure in this installation here was something of the 
order of 120 to 140 pounds? 

A. 125 pounds, I heard someone say. 

@. ‘So in order to back steam clear up into the 
water main it would be necessary to have at least 125 
pounds of pressure on the water heater? 

A. You would have to have it at least that or 
more. 

@. The pressure on the water heater would have 
to be at least 120 pounds in order to back steam 
clear up into the water main? [442] 

A. Steam or hot water, let us say. There has 
been no establishment of steam. 

Q. Do you know the boiling point of water under 
100 pounds of pressure? It is approximately 338 
degrees, is it not? 

A. If I had a steam table I could tell you but I 
know at 45 pounds per square inch it is around 290. 

Q. And have you checked it for any pressure 
above that? A. Right now, no. 

Q. Now, the effect of suddenly reducing the pres- 
sure on water that is under—that is heated above, 
say at 290 degrees, what is the effect of suddenly 
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reducing the pressure on water heated to 290 
degrees ? 

A. Well, first of all, there is just—it will keep 
on building up pressure and temperature until there 
is some sort of an opening, let us say. 

Q. Until the pressure is released, that was my 
question. 

A. Until the pressure is released, that is right. 

Q. When the pressure is released what happens? 

A. You flash a certain percentage of it into 
steam, a small percentage. 

Q. And what part of that goes into kinetic 
energy ? 

A. It isa change of state phenomenon. [443] 

Q. But it goes into kinetic energy? 

A. Ycu change state from steam to water or 
water to steam. That is known as a change of state. 

Q. And that will effect whatever happens to be 
around it; if it is water it affects water? 

A. Yes, and energy is released. 

Q. And will it, if it is in an enclosed system, it 
will create a surge in the water, will it not, a pres- 
sure wave? 

A. It is possible to set up where you release the 
pressure—water will flow where you release the 
pressure. 

@. And if it is released suddenly a surge of 
energy will go into that water, will it not? 

A. It is possible. 

Mr. McCarthy: That is all. 

Mr. Davis: Go ahead, explain. 

The Witness: I have heard no mention of any 
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noise or anything accompanying it. Whenever you 
have a change of state, a flashing of the steam, you 
have a terrific amount of noise. You can hear it. 
It is audible. 

Q. (By Mr. McCarthy): How far would you 
expect to be able to hear it in ordinary air? 

A. Across this room and maybe more. 

Q. And how far would you expect to hear it 
through four inches of concrete, an inch of crushed 
rock, a carpet [444] and with the noise of steam 
escaping ? 

A. I would hear it because it would come back 
to the boiler. If you set up these surges and every- 
thing your water heater would rock. You would 
hear it. And that is on the same level as the rest of 
the house. You see, sir, the water backs up into the 
water heater, which is a sort of a chamber. It is 
much bigger than the rest of the pipe in capacity 
and if a pressure came in there the heater would 
rock back and forth. 

Q. By the way, the principal safety device on 
this type of water heater—that is, against the possi- 
bility of the thermostat failing to open, is the back- 
ing up of steam into the cold water line. 

A. Let us not say ‘‘steam.’’ Let us say “‘hot 
water.”’ 

Q. All right, hot water. That is the principal 
safety device, is it not? 

A. Yes. It would back up into the cold water 
lines all the way out into the strect. 

Q. And it might, if the cold water line burst, 
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that would relieve the water pressure on the heater, 
would it not, relieve the pressure? 

A. Relieve pressure, yes. 

Q. And you wouldn’t be able to get any water 
out of the hot water faucet, then? 

A. Very little. It would depend. Now, you want 
to [445] remember that the type of break must be 
considered. It is like taking a hose and you have a 
little break down here near the end of the nozzle and 
water runs out and you get a release of pressure, 
but you still get water out of the nozzle, too. 

Q. What I am getting at is the time. 

A. The time—the period of water hammer, do 
you mean? Do you want me to develop that for 
you? 

Q. No. That is almost instantaneous, is it not? 

A. It varies with the length of the pipe and the 
velocity of the pressure wave. If you take the maxi- 
mum of, let us say, 4700 feet per second, which 1s 
the speed of sound in the pipe, the period is actually 
twice the length of the pipe divided by the 4660. 
Now if you have 500 feet of pipe that is only about 
a quarter or a fifth of a second. It is mighty fast. 
[446] 

* * * & 

The Court: Just a moment. I would like to eall 
back Mr. Pinkus. I would like to ask him a question 
for my own information. 

Mr. Pinkus, in your experience with water heat- 
ers, if you find that you turn on your water taps and 
steam comes [449] out, would that indicate to you 
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that there was something wrong with the thermo- 
stat? 

Mr. Pinkus: Not necessarily, your Honor. 

The Court: What might it be? 

Mr. Pinkus: It is possible—water even at 160 
degrees or 180 degrees, which is now required for 
laundromats and so on, when you open up the tap 
it comes out full of socalled steam, but it is still 
water—water and a lot of steam. 

The Court: But you have heard the description 
here, how it came out—that steam shot out? 

Mr. Pinkus: Yes, I heard that. 

The Court: That indicated the water was too hot, 
didn’t it? 

Mr. Pinkus: That it was beyond the boiling point, 
is right. [450] 

* &£ * & 

ESLI H. DANIELS 
heretofore sworn, resumed the stand and testified as 
follows: [454] 

Direct Examination 

Q. (By Mr. McCarthy): I don’t believe you 
were questioned on the subject of whether you heard 
any noise at the time you opened the hot water 
faucet and steam escaped. Did you hear any noise 
at that time? 

A. Well, I was in the bathroom and my son was 
in there with me. When I opened the tap there was 
a lot of noise accompanied by the steam. 

Q. That is, you heard noise from the steam? 

A. I heard noise from the steam—I mean the 
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rushing of the steam, and that was when I turned 
the tap on. We were both standing right there to- 
gether. 

Q. Did you hear any noise from the vicinity of 
the hot water heater? 

A. Not that I remember. 

Q. Do you recall whether you closed the door 
into that compartment after you shut off the gas? 

A. No, I don’t recall that. 

@. But there was noise from escaping steam? 

A. There was a lot of noise, yes. [455] 

* © -& & 

Q. Now, Dr. Daniels, you testified in your 
deposition that the only noise that you heard there, 
and I think you testified here previously, the only 
noise you heard was the hissing sound. 

A. Just gurgling—a kind of gurgling sound. 

Q. Escaping steam. You didn’t hear any rattle 
or chatter? 

A. No, I didn’t hear any rattle or chatter. 

Q. Hither at the tank or at the hot water cock? 

A. No. You see, when I turned on the hot water 
cock that was making so much noise, when that came 
out—it made a lost of noise. [465] 
ee fe ES Ge ee 

ROBERT L. DAUGHERTY 
called as a witness by and on behalf of the defend- 
ant, having been first duly sworn, was examined and 
testified as follows: 

The Clerk: State your full name. 

The Witness: Robert L. Daugherty. 


— es 
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Direct Examination 

Q. (By Mr. Davis): Mr. Daugherty, what 1s 
your profession ? 

A. Iam the head of the mechanical and hydrau- 
lie engineering department of the California Insti- 
tute of Technology. [483] 

Q. The heater was a Crane Champion heater 
with a tested pressure of 350 pounds and a rated 
pressure of, I think, 145 pounds. 

Assuming all those things and assuming the break 
as I have described it to you, what in your opinion 
would such a break—in your opinion would such a 
break have occurred by internal pressure, by the 
water or heating system—hot water heating system? 
[488] 

A. No, it could not have happened by internal 
pressure. 

Q. Could it have happened by water hammer? 
No, it could not. 

Could it happen by anything internally? 
No. 

Now will you explain your answer? 

Well, a pipe of this size and constructed as a 
34-inch pipe is with this thickness would require 
pressure in the neighborhood of 9,000 pounds per 
square inch to cause it to rupture. But actually that 
would be true only in case the pipe was of absolutely 
uniform construction all the way around, whereas 
as a matter of fact such a pipe is made by rolling 
together a sheet of steel and then welding the joint 
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longitudinally along the pipe and that is somewhat 
weaker than the rest of the pipe. That being true, 
it would probably rupture at a pressure a little less 
than 9,000 pounds per square inch, but not a great 
deal less. And that rupture if it took place by in- 
ternal pressure would be a longitudinal rupture— 
that is, along the axis of the pipe and almost in- 
variably along this seam. 

Any cylinder of any construction whatever has 
twice as much strength around a joint such as the 
place where this broke, against internal pressure, as 
it does along a longitudinal pressure, so that if it 
would take [489] 7,000 pounds per square inch to 
rupture this along its axis it would require at least 
14,000 pounds per square inch internal pressure to 
cause a break at right angles to the axis of the pipe 
such as took place here and therefore I cannot be- 
lieve that the break was caused by any internal 
pressure. 

You asked the question about water hammer. The 
pressure caused by water hammer would have a 
maximum value of 6—in this particular pipe of 
61 3/10 times whatever change of velocity took place 
almost instantaneously. 

Now, if the velocity in the pipe was 10 feet per 
second, which is higher than it probably could ever 
be, and that were stopped instantly to zero, the 
water hammer pressure would be only 613 pounds 
per square inch which is about less than one-tenth 
the pressure necessary to rupture the pipe longi- 
tudinally and only 1/20th of the pressure which 
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would be necessary to rupture it at right angles, so 
I can’t believe that this pipe could have been rup- 
tured by any internal pressure caused by water 
hammer or any other cause. 

@. Now you had in mind that the hot water 
cocks were opened and kept open. Under those con- 
ditions, could, in that system as I have shown it to 
you, could a hot water—could a water hammer 
develop ? 

A. No. Water hammer could only develop when 
there [490] is initially a flow and so a pressure ve- 
locity of water through a pipe and that flow is sud- 
denly stopped by closing a valve very quickly. That 
is the only way that water hammer can occur. 

Q. Now can you or have you computed the burst- 
ing strength of a pipe of this character and this 
diameter and dimension? 

A. That is the figure which I just gave you. It 
would be probably along this seam. A little bit less 
than 9,000 pounds per square inch. Possibly 7 or 8 
thousand pounds per square inch would be the burst- 
ing pressure and that would be along the seam and 
not across a joint at right angles to that. 

Mr. Davis: I think you may inquire. 

The Court: I would like to ask this witness a few 
questions. 

I am sitting here in the center of different experts 
on this question and maybe you can help me. 

Here we have a ease, which I presume has been 
explained to you, where the doctor, the owner of the 
premises, heard this hot water heater and he im- 
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mediately turned off the gas and opened up the 
water cocks in the bathroom and in the kitchen and 
almost immediately the water stopped flowing and, 
as has been explained here, in due time they found 
where the break was. [491] 

Isn’t it a rather strange coincidence that those 
two should occur at the same time when there was 
undoubtedly pressure in that pipe? 

The Witness: Yes, there seems to be a coinci- 
dence, but I am unable to see any relation between 
the two. I have thought that over. 

The Court: And the fact that after they repaired 
the pipe and replaced the pipe and replaced the 
thermostat they haven't had any more trouble. They 
put on a safety valve on the heater and since then 
they have had no trouble. 

The Witness: Of course, I don’t know what 
caused the pipe to break in the first place. I could 
only hazard a guess on that. I imagine that the pipe 
must have broken because of some pull, some tension 
on it. 

The Court: Wouldn’t that same tension exist 
after it had been replaced ? 

The Witness: Not necessarily so because they put 
in a new pipe. The fact that after this break there 
was a gap in the pipe would indicate somehow or 
other there had been some shifting of the founda- 
tions or otherwise that would have put this pipe 
under tension and pulled that in two at that point 
and leave the gap. 

That is only a guess on my part because I can’t 
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speak with any authority on that, not having been 
down there and investigated it personally as to what 
really took place. [492] 

The Court: Assume that there had been a defec- 
tive thread at that point, and there is no evidence 
that there was as far as that is concerned, in this 
case, but that is the one place that would give way, 
is that not true? 

The Witness: It would still give way because 
there was some tension in the pipe. Now if you put 
in another piece of pipe that was a little bit stronger 
than the pipe already there it wouldn’t be under 
that tension and it would be all right. 

The Court: There has been testimony here to the 
effect that that is the weakest point in the pipe. 

The Witness: It is the weakest. point intension, 
yes, but not against internal pressure. 

The Court: That is all. 


Cross Examination 

Q. (By Mr. McCarthy): On that subject, Pro- 
fessor Daugherty, as I understand it you feel that 
the threaded part of the pipe is not the weakest 
against internal pressure. Did I understand you 
correctly ? 

A. Well, I would say it is the weakest part in 
tension and internal pressure, yes, but the break, if 
it would occur longitudinally and not at right angles 
to the pipe, which is my point, is twice as strong, at 
least, against a break that way as the other way. 
[493] 
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The Court: Would that depend on whether the 
threads are completely imbedded in the T or not? 

The Witness: No. Whatever the thickness might 
be there, it is the same—the stress is one way. 

The Court: But the testimony was that reduces 
the strength of the pipe where the threads are. 

The Witness: Yes. 

The Court: For instance, if the threads were not 
completely imbedded in the T those threads would 
have a tendency to be the weakest point, would they 
not? 

The Witness: Yes, but it would still rupture 
longitudinally. 

The Court: It would depend on the depth of the 
threads, would it not? 

The Witness: I don’t think so. If this pipe were 
extremely thin, thinner than the part that remains 
in the thread, it would still rupture along the axis 
and not at right angles to the axis because there is 
no question about the mathematics of this case, that 
the stress in one direction is just twice the stress in 
the other for the same internal pressure so against 
internal pressure the split would always be length- 
wise, as I understand it is in this exhibit that is 
down here before the court. 

Q. (By Mr. McCarthy): Isn’t it a fact, Profes- 
sor Daugherty, that a sharp V opening in a piece 
of metal, where [494] you have a piece of metal with 
a sharp V opening in it such as a V cut thread that 
the bottom of this V is the weakest part of the 
metal. A. That is true. 
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@. And that when a piece of metal has been 
heavily scored with a V fails, it fails at the bottom 
of the V? Ae iat.is true: 

Q. And in the case of a thread such as these, the 
bottom of the V is crossways of the pipe and around 
it? me Thetis right. 

Q. Now in arriving at your opinion, Professor 
Daugherty, you assumed that the pipe was of uni- 
form strength. A. Yes. 

@. Without defects? ie Shatasrialit: 

Q. And that the threads were cut strictly accord- 
ing to specifications ? 

A. Qh, yes, because I had no other information 
on which to base any calculation. 

Q. I quite appreciate that. Now did you arrive 
at any conclusion, any opinion as to when this pipe 
broke? 

A. No, I did not. I have no information that 
would enable me to tell that. 

Q. Were you told that the steam pressure on the 
hot [495] water faucet at the time Dr. Daniels 
opened the faucet was of sufficient force to drive out 
the anti-splash device that was inside of the faucet? 

A. No, I don’t believe I was aware of that. 

Q. You are familiar with the general construc- 
tion of these faucets with a metal splash guard 
inside ? A. Yes. 

Q. Which is intended to prevent splashing of 
the water? A. That is nght. 

@. Have you any opinion as to the amount of 
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steam pressure that would be required to blow one 
of those devices out of the faucet? 

A. No, I don’t think I could make any guess on 
that because it would depend on how tightly it hap- 
pened to be fitted in there. I don’t think anybody 
could tell that. 

Q. But it would require a substantial pressure, 
would it not? A. Yes. 

Q. Now, you are also familiar with the construc- 
tion of Crane hot water heaters such as this? 

A. Ina general way. I haven’t studied the dia- 
gram at all. I haven’t even seen it before this 
minute. 

Q. This is intended to illustrate the manner of 
construction of the Crane hot water heater. The 
pipe close [496] to the figure 1 here is the cold 
water pipe—that is the cold water inlet to the tank 
and goes down to a point some inches above the bot- 
tom of the inside of the tank. 

Now if any substantial amount of steam pressure 
had built up in this hot water tank, in this instance, 
and the cold water line had been broken at a point 
say 10 feet from the hot water heater, that steam 
pressure would have been relieved through the break 
in the line, would it not? A. Yes. 

Q. And if there was a substantial amount of 
steam pressure on and since that pressure would 
have been relieved, you would not expect to find 
any steam pressure on the hot water side of the 
system either? A. No. 

Q. So the fact that hot water or that a substan- 
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tial steam pressure was experienced on the hot water 
side of the line indicates, does it not, that the cold 
water line was intact at the time Dr. Daniels opened 
the faucet? 

A. That would seem to be so but, on the other 
hand, I must point out this fact, that the strength 
against internal pressure of any cylinder, whether 
it is a pipe or water tank, depends very much on 
its diameter and the pipe being very small in dia- 
meter has this very high strength even with threads 
cut down into it and so on, and with a high enough 
pressure to burst a pipe it should have burst the 
[497] pipe it should have burst the tank before it 
would the pipe. That is the point that I can’t avoid 
making. 

Q. Yes, but my question, Professor Daugherty, 
was this, if you did get steam pressure on the hot 
water faucet that is an indication that the cold water 
line was still intact. 

A. It might be the case. I am not positive be- 
cause I haven’t gone into the detail of the construc- 
tion of this heater and everything connected there- 
with. There may be something else in there that 
hasn’t come to light that I know nothing about. 

Q. But in the light of what you have learned and 
have been asked to assume, you would expect that 
the cold water line was then intact? 

A. Iam unable even to guess how this accident 
occurred, as I said before. 

Q. Now, you were told that after Dr. Daniels 
opened the hot water faucet that water was not 
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again obtainable from the hot water faucet until 
after repairs had been made a day or two later. 

A. Yes. 

Q. And your conclusion from that would be that 
the cold water line had been broken? A. Yes. 

Q. So that the gist of it is that this line, this 
[498] cold water line must have broken at or shortly 
after Dr. Daniels opened the faucet? 

A. I am not sure about that at all. It might 
have been broken before. There could have been 
something here which hasn’t come to light yet. 

Q. In the light of the facts as they have been 
told to you, that must then be the situation? 

A. Well, I don’t feel that I have gotten all of 
the facts. Maybe the facts aren’t known by anybody. 

Q. Well, that could be— 

A. I have been trying since I heard about this to 
formulate some theory as to how this came about and 
I can’t do it. 

Q. Now, Professor Daugherty, water at atmos- 
pheric pressure, at sea level, boils at about 212 de- 
grees Fahrenheit? A. That is correct. 

Q. If that water is put under pressure in an en- 
closed system the boiling point is increased ? 

A. Correct. 

Q. And if the pressure is suddenly released from 
water that is heated substantially above 212 degrees 
that water flashes into steam? 

A. That is correct. 

Q. And it flashes into steam in some instances 
with [499] considerable violence? 
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A. That is, it may issue from some opening with 
considerable violence—considerable velocity, yes. 

Q. That is, it actually acts as a matter of fact 
like the geyser at Yellowstone Park. They are com- 
parable in nature. They are of the same type of 
phenomena, are they not? 

A. Well, not exactly that. 

Q. Do they not illustrate that principle? 

A. Well, the water that comes out of those gey- 
sers is a little different. I don’t quite see the analogy 
there but I will agree with you that when pressure 
is suddenly released on hot water it turns into steam 
and the steam will issue with a fairly high velocity 
and— 

Q@. And that velocity will be converted into 


kinetic energy ? A. That is kinetie energy. 
Q. And if something gets in the way of it, it has 
to move? A. Yes, that is right. 


@. And if that something happens to be water, 
the steam will attempt to impart velocity to that 
water ? A. Well, all right. 

Q. Isn’t that just good high school physics? 

A. Yes, that is all right, but I still don’t see 
how [500] the application in this particular case 
results. 

Q. Well, now, coming to that—a sudden change 
in the velocity of water in an enclosed system, it will 
produce a surge or pressure wave, is that correct ? 

A. Yes. That is the water hammer that I spoke 
of, but you have got to have an initial velocity which 
has been stopped. [501] 
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ROY L. ELMORE 
called as a witness by and on behalf of the defend- 
ant, having been heretofore duly sworn, was ex- 
amined and testified further as follows: 


Direct Examination 

Q. (By Mr. Davis): Mr. Elmore, getting to this 
question of the time of your—that the Hartford 
Fire Insurance Company was first advised of this 
matter, you weren’t here but Mr. Avery— it was 
Mr. Avery, wasn’t it? 

Mr. McCarthy: Yes—no. Yes, the man who 
signed the policy. 

Q. (By Mr. Davis): A member of the firm who 
signed the policy. It doesn’t make any difference 
and I don’t think it is necessary to make a speech 
to the court. This is not a jury trial. 

Mr. Elmore, Mr. Avery mentioned three persons 
who he spoke to about this, Russel Thomas, Frank 
Homer, and John Kilgore. Are any of those people 
—were any of those people employees of the Hart- 
ford Fire Insurance Company? [504] 

A. Only Mr. John Kilgore. 

”" * & & 

JOHN KILGORE 
called as a witness by and on behalf of the defend- 
ant, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: State your full name. 

The Witness: John Kilgore. 
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Direct Examination 

Q. (By Mr. Davis): What is your occupation, 
Mr. Kilgore? 

A. Iam special agent for the Hartford Fire In- 
surance Company. 

Q. When was the first time you ever heard about 
this incident of the damage to Dr. Daniels’ prop- 
erty? 

A. Well, Mr. Elmore called me into his office 
and [505] discussed the matter with me in his office 
there. That is my first recollection. 

Q. When was that? 

A. Well, it was in April 1950. 

Q. This last April? 

After that, later on, did you talk with Mr. Avery 
about it? 

A. Yes, I have talked with him from that time 
since, to the present time. 

Mr. Davis: That is all. 


Cross Examination 
Q. (By Mr. McCarthy): Haven’t you talked to 
Mr. Avery on many occasions on many subjects? 
ma, Thatis trie. 
Q. And did you see Mr. Avery—you did see Mr. 
Avery in the month of December 1949, didn’t you? 
A. Yes, I did. [506] 
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[Endorsed]: No. 13,090. United States Court of 
Appeals for the Ninth Circuit. Hartford Fire In- 
surance Company, a corporation, Appellant, vs. Esli 
H. Daniels and Helen J. Daniels, Appellees. Tran- 
script of Record. Appeal from the United States 
District Court for the Southern District of Cali- 
fornia, Central Division. 


Filed: September 11, 1951. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


United States Court of Appeals for the 
Ninth Circuit 


No. 18090 


ESLI H. DANIELS, et al., 
Appellees, 
vs. 


HARTFORD FIRE INSURANCE COMPANY, a 
corporation, 
Appellant. 


APPELLANT’S STATEMENT OF POINTS 


Appellant states the following points upon which 
it will rely on this appeal: 

1. That the occurrence which resulted in the 
damage to Appellees’ property did not constitute a 
peril such as was insured under the terms of Ap-. 
pellant’s policy, to wit, an explosion. 
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2. That Appellees failed to perform and comply 
with the conditions precedent in the policy or con- 
tract of insurance in that they did not, within the 
time provided for therein, notify Appellant of claim 
or file verified Proofs of Loss as required, and said 
requirements of said contract were not waived by 
Appellant, nor was Appellant estopped to rely 
thereon. 


Respectfully submitted, 


HINDMAN & DAVIS, 
/s/ By E. EUGENE DAVIS, 
Attorneys for Appellant. 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed Sep. 21, 1951. Paul P. O’Brien, 
Clerk. 


